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Title  45— Public  Welfare 

CHAPTER  I— OmCE  OF  EDUCATION, 
DEPARTMENT  OF  HEALTH.  EDUCA¬ 
TION,  AND  WELFARE 

FINANCIAL  ASSISTANCE  TO  LOCAL  EDU¬ 
CATIONAL  AGENCIES  TO  MEET  THE 
SPECIAL  EDUCATIONAL  NEEDS  OF  ED¬ 
UCATIONALLY  DEPRIVED  AND  NE¬ 
GLECTED  AND  DELINQUENT  CHILDREN 

Reorganization 

In  accordance  with  Section  503  of  the 
Education  Amendments  of  1972  (Pub.  L. 
92-318)  and  piu^uant  to  the  authority  of 
Title  I  of  the  Elementary  and  Secondary 
Education  Act  of  1965,  as  amended  (20 
U.S.C.  241a,  et  seq.) ,  a  notice  of  proposed 
rulemaking  was  published  in  the  Federal 
Register  on  March  11,  1975,  (40  FR 
11472)  setting  forth  (a)  in  proposed  45 
CFR  Part  116,  the  general  requirements 
for  local  and  State  educational  agencies 
and  certain  other  State  agencies  for  par¬ 
ticipation  in  financial  assistance  pro¬ 
vided  under  Title  I  of  the  Elementary 
and  Secondary  Education  Act,  and  (b) 
in  proposed  45  CFR  Part  116a,  specific 
requirements  for  the  participation  in 
such  assistance  of  local  educational 
agencies  having  jurisdiction  over  school 
districts  or  similar  political  subdivisions 
in  their  respective  States. 

Parts  116b,  116c,  and  116d  will  be  pub¬ 
lished  separately. 

At  present  there  are  no  guidelines  re¬ 
lated  to  Parts  116  or  116a.  Should  such 
guidelines  be  issued  in  the  future,  they 
will  be  published  in  the  Federal  Register 
and  will  be  limited  to  material  in  the 
nature  of  suggestions  or  recommended 
courses  of  action  for  meeting  certain 
mandatory  requirements  set  forth  in  the 
regulations. 

1.  Program  purposes.  Title  I  of  the 
Elementary  and  Secondary  Education 
Act,  as  amended,  provides  financial 
assistance  to  local  educational  agencies 
for  programs  to  meet  the'special  educa¬ 
tional  needs  of  educationally  deprived 
children  in  low-income  areas;  to  State 
agencies  to  meet  the  special  educationsd 
needs  of  handicapped  and  neglected  or 
delinquent  children;  and  to  State  educa¬ 
tional  agencies  for  Vocational  programs 
for  migratory  children  of  migratory  agri¬ 
cultural  workers  or  of  migratory  fisher¬ 
men;  and  to  such  agencies  for  the  ad¬ 
ministration  throughout  their  respective 
States  of  financial  assistance  provided 
under  Title  L 

2,  Section  503  procedures  and  effect. 
Section  503  of  the  Education  Amend¬ 
ments  of  1972  requires  the  Commissioner 
to  study  all  rules,  regulations,  guidelines, 
or  other  published  Interpretations  or 
orders  issued  by  him  or  by  the  Secretary 
after  Jime  30,  1965,  in  connection  with, 
or  affecting,  the  administration  of  Of¬ 
fice  of  Education  programs;  to  report  to 
the  Committee  on  Labor  and  Public  Wel¬ 
fare  of  the  Senate  and  the  Committee  on 
Education  and  Labor  of  the  House  of 
Representatives  concerning  such  study; 
and  to  publish  in  the  Federal  Register 
such  rules,  regulations,  guidelines,  InteN 
pretations,  and  orders  with  an  opportu¬ 
nity  for  piri)llc  hearing  on  the  matters  so 
published.  The  regulations  below  refiect 
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the  results  of  this  study  as  it  pertains 
to  the  iH-ogram  under  Title  I  of  the  Ele¬ 
mentary  and  Secondary  Education  Act, 
as  amended;  All  preceding  rules,  regu¬ 
lations,  guidelines,  and  other  published 
Interpretations  and  orders  issuV  in  con¬ 
nection  with  or  affecting  Part  116  will  be 
superseded  when  this  regulation  becomes 
effective. 

3.  Effect  of  Office  of  Education  Gen¬ 
eral  Provisions  Regulations.  General  fis¬ 
cal  and  administrative  rules  for  the  pro¬ 
grams  are  covered  under  the  over^  Of¬ 
fice  of  Education  General  Provisions 
R^ulations,  published  in  the  Federal 
Register  at  38  FR  30654  (November  6, 
1973),  and  now  set  forth  in  45  CFR 
Parts  lOO-lOOc,  in  connection  with  the 
same  study  under  Section  503  of  the 
Education  Amendents  of  1972  of  which 
this  publication  is  a  part.  (Reference  is 
made  in  particular  to  the  provisions  of 
Part  100b  of  Title  45  CFR,  containing 
general  provisions  for  State  adminis¬ 
tered  programs,  which  would  be  applica¬ 
ble  to  the  programs  imder  Title  I  of  the 
Elementary  and  Secondary  Education 
Act,  as  amended.) 

4.  Reorganization  of  Part  116.  Part  116 
has  been  limited  to  those  provisions  that 
are  applicable  to  all  grantees,  including 
State  educational  agencies  in  their  ad¬ 
ministrative  capacities,  imder  Title  I  of 
the  Act.  Also,  a  number  of  provisions 
have  been  deleted  and  are  now  incor¬ 
porated  in  the  Commissioner’s  general 
regulations  in  Part  100b  of  Title  45.  Each 
of  the  four  new  parts  contains  provi¬ 
sions  which  are  applicable  to  grantees  in 
one  (ff  the  four  categories  specified  in 
the  legislation,  as  follows:  116a — Local 
educational  agencies,  116b — State  agen¬ 
cies  directly  responsible  for  providing 
free  public  education  for  handicapped 
children,  116c — State  agencies  directly 
responsible  for  providing  free  public  ed¬ 
ucation  for  children  in  institutions  for 
neglected  or  delinquent  children,  and 
116d — State  educational  agencies  as  ap¬ 
plicants  for  grants  for  educational  pro¬ 
grams  and  projects  for  migratory  chil¬ 
dren  of  migratory  agricultural  workers 
or  of  migratory  fishermen.  Under  the 
proposed  five-part  organization  of  the 
regulations,  a  grantee  agency  would  be 
able  to  refer  to  Part  116  and  the  appro¬ 
priate  part  designated  for  such  agency. 

5.  Amendments  made  by  Pub.  L.  93- 
380.  The  regulation  set  forth  below  re- 
fiects  and  Implements  amendments 
made  to  Title  I  of  the  Elementary  and 
Secondary  Education  Act  by  Pub.  L.  93- 
380,  the  Education  Amendments  of  1974. 
In  particular,  the  regulation  makes  con¬ 
forming  changes  in,  or  additions  to,  the 
current  regulation  relating  to  allocation 
of  funds;  participation  of  children  en¬ 
rolled  in  private  schools;  special  grants 
(part  C  of  HUe  I) ;  comparability;  par¬ 
ent  advisory  committees;  designation  of 
project  areas;  use  of  fiuVs  for  training; 
and  other  matters  affected  by  Pub.  L.  93- 
380.  (Changes  in  the  regulation  to  con¬ 
form  to  Pub.  L.  93-380  with  regard  to 
State  agency  programs  to  meet  the  spe¬ 
cial  educational  needs  of  handicapped 
children;  neglected  or  delinquent  chil¬ 
dren;  and  migratory  children  of  migra¬ 
tory  agricultural  workers  or  of  migratory 


fishermen  will  be  published  separately 
as  parts  116b,  116c,  and  116d,  respec¬ 
tively.) 

6.  Citations  of  legal  authority.  As  re- 
qired  by  section  431(a)  of  the  General 
Education  Provisions  Act  (20  U.S.C.  1232 
(a))  and  section  503  of  the  Education 
Amendments  of  1972,  a  citation  of  statu¬ 
tory  or  other  legal  authority  for  each 
section  of  the  regulations  has  been  placed 
in  parentheses  on  the  line  following  the 
text  of  the  section. 

On  occasion,  a  citation  appears  at  the 
end  of  a  subdivision  of  the  section.  In 
that  case  the  citation  is  to  all  that  ap¬ 
pears  in  that  section  between  the  citation 
and  the  next  preceding  citation.  When 
the  citation  appears  only  at  the  end  of 
the  section,  it  applies  to  the  entire  sec¬ 
tion. 

7.  Opportunity  for  public  comment. 
Pursuant  to  section  503(c)  of  the  Educa¬ 
tion  Amendments  of  1972,  the  Commis¬ 
sioner  provided  interested  parties  an  op¬ 
portunity  for  a  public  hearing  on  the 
proposed  regulations  on  April  10,  1975. 
The  purpose  of  the  hearing  was  to  re¬ 
ceive  comments  and  suggestions  on  the 
published  materials.  Additionally,  an  op¬ 
portunity  was  provided  to  submit  writ¬ 
ten  comments  and  suggestions.  Written 
comments  were  received  from  ofiflcials  in 
26  States  and  144  local  educational  agen¬ 
cies,  representatives  of  eight  organiza¬ 
tions,  and  numerous  individuals.  Addi¬ 
tionally,  informal  comments  were  re¬ 
ceived  at  three  r^ional  meetings  for 
State  administrators  and  at  a  national 
meeting  for  parents. 

8.  Summary  of  comments  and  re¬ 
sponses.  The  following  is  a  summary  of 
pertinent  comments  relating  to  the 
language  of  the  regulations  and  the  re¬ 
sponses  setting  forth  changes  which  have 
been  made  in  the  regulations  as  a  result 
of  the  comments,  or  the  reason  why  no 
change  is  deemed  necessary.  Specific 
comments  arc  arranged  in  order  of  the 
section  of  the  regulation  to  which  they 
pertain.  Where  the  section  number  in  the 
final  regulations  differs  from  that  in  the 
proposed  rule,  the  proposed  rule  section 
number  is  also  identified.  Other  changq^ 
made  in  the  final  regulations,  not  based 
on  comments,  appear  after  the  comments 
and  responses  for  each  of  the  two  parts. 

Part  116 

§  116.2  Definitions.  1.  Comment.  Most 
of  the  comments  on  this  section  suggested 
changes  to  definitions  that  were  taken 
directly  from  the  statute. 

Response.  Although  no  changes  could 
be  made  to  these  definitions  as  man¬ 
dated  by  statute,  to  avoid  further  con¬ 
fusion,  these  definitions  are  now  being 
incorporated  by  reference  in  S  116.2(b), 
rather  than  being  restated  or  para¬ 
phrased.  For  the  added  convenience  of 
the  reader,  the  text  of  the  Title  I  statute 
is  included  as  an  Appendix  to  the  regu¬ 
lation. 

2.  Comment.  A  few  ciHnmenters  indi¬ 
cated  a  preference  f  jr  a  definition  of 
“educationally  deprived  children”  mod¬ 
elled  (»  the  definition  of  “educationally 
disadvantaged  children”  In  section  417 
(a)  (2)  of  the  General  Education  Provl- 
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slons  Act  (GEPA)  which  provides  that 
for  the  purpose  of  the  Secretary’s  Annual 
Report  that  term  «  •  •  •  refers  to  chil¬ 
dren  who  are  achieving  one  or  more  years 
behind  the  achievement  expected  at  the 
appropriate  grade  level  for  such  chil¬ 
dren.” 

Response.  The  requested  change  was 
not  adopted.  Although  the  definition  in 
section  417(a)  (2)  of  GEPA  could  have 
been  adopted  for  use  for  children  in  reg¬ 
ular  school  programs  above  grade  2,  the 
below  grade  level  standard  it  imposes 
would  not  have  been  suitable  for  the  par¬ 
ticipation  of  preschool  children,  handi¬ 
capped  cl.ildren,  and  children  in  institu¬ 
tions  for  neglected  or  delinquent  children. 
Therefore,  rather  than  having  different 
standards  for  each  type  of  child,  the 
standard  of  “educational  attainment  .  .  . 
appropriate  for  children  of  their  age . . . ,” 
which  has  the  widest  applicability  to 
children  served  by  local  educational 
agencies  (LEA)  under  Title  I,  was  main¬ 
tained.  Since  the  definition  of  “educa¬ 
tionally  deprived  children”  only  applies 
to  the  local  educational  agency  program, 
it  has  been  transferred  to  §  11 6a. 2  of  the 
regulation. 

g  116.3  Participation  of  States — Com¬ 
ment.  Several  commenters  on  this  section 
requested  more  specificity  in  the  content 
of  the  annual  program  plan. 

I{esponse.  Since  there  is  no  intent  at 
this  time  to  add -regulatory  requirements 
to  those  applicable  in  Section  142  of  the 
Title  I  statute  and  Section  434  of  GEPA 
and  Parts  100  and  100b  of  this  chapter, 
no  further  specifications  were  added. 

g  116.4  State  administration  and  tech¬ 
nical  assistance — Comment.  Three  com¬ 
menters  raised  questions  concerning 
whether  the  unused  amounts  of  a  State’s 
allocation  for  State  administration  at  the 
end  of  the  period  of  availability  of  funds 
could  be  used  for  program  pimposes. 

Response.  No  change  was  made  in  the 
regulations.  Such  allocations  are  avail¬ 
able  only  for  the  proper  and  efficient  ad¬ 
ministration  of  programs  under  Title  I. 
The  statute  makes  no  provision  for  the 
reallocation  of  these  funds  to  other 
agencies.  Therefore,  unused  amounts 
from  such  allocations  revert  to  the  U.S. 
Treasury. 

§  116.5  Approval  by  the  State  educa¬ 
tional  agency  of  applications  from  appli¬ 
cant  agencies.  (Proposed  S  116.6) — 1. 
Comment.  With  respect  to  proposed 
paragraph  (b) ,  “Notice  and  opportimity 
for  hearing,”  one  commenter  asked  that 
the  regulations  require  the  State  educa¬ 
tional  agency  to  Inform  the  local  educa¬ 
tional  agency  of  the  reasons  for  which 
an  application  has  been  disapproved. 

Response.  This  paragraph,  now  desig¬ 
nated  as  (c) ,  has  been  revised  to  incor¬ 
porate  such  a  provision. 

2.  Comment.  With  respect  to  proposed 
paragraph  (d) ,  “Availability  to  the  pub¬ 
lic,”  two  commenters  recommended  that 
parties  interested  in  reviewing  docu¬ 
ments  related  to  a  project  be  required  to 
request  such  documents  from  the  local 
educational  agencies  before  requesting 
such  documents  from  the  State  educa¬ 
tional  agency. 
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Response.  This  requested  change  was 
not  adopted.  It  was  believed  to  be  in  the 
best  interests  of  the  general  public  in¬ 
formation  requirements  of  Title  I  and 
GEPA  to  allow  interested  parties  the 
greatest  amount  of  flexibility  to  obtain 
relevant  information.  Such  parties  may 
choose,  for  reasons  of  their  own,  such  as 
the  time  and  expense  involved  or  the 
nature  of  their  request,  to  contact  the 
State  educational  agency  rather  than 
local  educational  agencies  (and  other 
applicant  agencies) . 

§  116.6  Review  and  complaint  proce¬ 
dures.  (Part  of  proposed  §  116.7(b))  — 
Comment.  In  general,  with  respect  to 
complaints,  a  few  commenters  stated 
that  the  complaint  procedures  were  dif¬ 
ficult  to  find  as  part  of  the  section  on 
“Reports  by  State  educational  agencies,” 
and  recommended  that  a  new  separate 
section  on  complaint  procedures  be 
added.  Some  of  these  commenters  sug¬ 
gested  that  this  new  section  contain  re¬ 
quirements  that  the  State  educational 
agency  set  up  complaint  procedures  and 
submit  them  to  the  Commissioner  within 
120  days  of  the  publication  of  this  final 
regulation.  It  was  requested  that  such 
procedures  include: 

(a)  Provision  of  a  hearing  within 
thirty  days  of  the  filing  of  the  complaint; 

(b)  An  opportunity  for  the  com¬ 
plainant  to  review  or  comment  on  the 
report  filed  by  the  applicant  agency  be¬ 
fore  the  final  disposition  of  the  com¬ 
plaint;  and 

(c)  The  written  communication  of 
the  disposition  of  the  complaint  and  the 
basis  for  such  disposition  to  the  com¬ 
plainant  within  ninety  days  of  the  filing 
of  the  complaint. 

Response.  A  new  separate  section  re¬ 
quiring  the  establishment  of  complaint 
procedures  has  been  set  up  as  recom¬ 
mended.  However,  it  was  believed  to  be 
unnecessary  to  require  the  State  educa¬ 
tional  agency  to  submit  the  procedures 
to  the  Commissioner,  and  therefore,  in 
the  interests  of  not  requiring  additional 
submissions,  this  suggestion  w^as  not 
adopted,  A(iditionally,  rather  than  re¬ 
quiring  that  a  hearing  be  provided  to 
every  complainant,  the  State  educational 
agency  is  only  required  to  give  the  com¬ 
plainant  the  opportunity  to  present  evi¬ 
dence.  It  was  believed  that  the  State 
educational  agency  should  be  given  some 
flexibility  in  determining  the  manner  in 
which  such  evidence  is  to  be  presented. 
The  State  educational  agency  may,  of 
course,  decide  that,  in  a  particular  case, 
a  hearing  is  necessary. 

§  116.7  Reports  by  State  educational 
agencies. — 1.  Comment.  A  few  com¬ 
menters  on  paragraph  (a) ,  “Annual 
evaluation  reports,”  stated  that,  the 
forthcoming  change  in  the  dates  of  the 
fiscal  year  as  set  forth  in  Pub.  L.  93-344. 
whereby  a  fiscal  year  will  run  Irom 
October  1  to  September  30  rather  than 
July  1  to  June  30  (beginning  with  fiscal 
year  1977)  may  make  it  impossible  to 
prepare  evaluation  reports  by  November 
15. 

Response. .  The  section  has  been  re- 
vise(i  to  indicate  that  the  evaluation  re¬ 
port,  as  always,  covers  the  usual  po'iod 
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of  a  Title  I  program,  the  porlod  from  the 
beginning  of  the  preceding  regular  scho<d 
term  through  the  end  of  summer  follow¬ 
ing  that  term  and,  ther^ore,  is  not  af¬ 
fected  by  the  change  in  fiscal  year.  Con¬ 
sequently,  the  new  fiscal  year  will  not 
change  toe  reporting  poriod  for  toe  State 
evaluations.  It  should  be  noted  that,  in 
accordance  with  Section  151(g)  of  toe 
Act,  the  Commissioner  is  required,  no 
later  than  January  31  of  each  year,  to 
report  the  results  of  toe  evaluations  of 
Title  I  programs  to  the  Congress,  and 
therefore,  in  order  to  meet  this  require¬ 
ment,  the  Commissioner  must  have  toe 
reports  of  toe  State  educational  agency 
by  November  15. 

2.  Comment.  Several  commenters 
suggested  that  toe  State  reports  con¬ 
cerning  complaints  as  set  forth  in  p>ara- 
graph  (b),  which  are  submitted  to  toe 
Commissioner,  also  be  furnished  auto¬ 
matically  to  the  complainant  and  toe 
local  educational  agency. 

Response.  These  comments  are  re¬ 
flected  in  toe  last  subi)aragraph  of 
§  116.7.  It  should  also  be  noted  that,  in 
accordance  with  §  116.45,  any  member  of 
toe  public  may  request  such  repxjrts  from 
toe  applicant  agency. 

3.  Comment.  A  commenter  suggested 
that  the  State  educational  agency  fur¬ 
nish  toe  Commissioner  with  copies  of 
any  formal  reports  by  an  applicant 
agency  concerning  a  complaint.  - 

Response.  This  suggestion  was  not 
adopted.  The  regulatory  provision  re¬ 
quires  that  the  State  educational  agency 
submit  a  report  to  toe  Commissioner 
which  gives  a  summary  of  results  of  toe 
Investigation  of  a  complaint  and  any 
hearings  held  concerning  toe  allegation, 
and  a  statement  of  toe  disp>osition  of  the 
matter,  and  toe  reasons  for  the  disposi¬ 
tion.  It  does  not  seem  necessary  for  toe 
Commissioner  to  carry  out  his  or  her  re¬ 
sponsibilities  to  require  initially  reports 
by  an  applicant  agency  in  every  com¬ 
plaint.  Of  course,  if  toe  State  educational 
agency’s  report  is  not  sufficient,  the  Com¬ 
missioner  may  request  further  infcirma- 
tion,  including  the  report  of  the  appli¬ 
cant  agency. 

4.  Comment.  Several  commenters  in¬ 
dicated  toe  need  for  well  defined  dead¬ 
lines  applying  to  the  handling  of  com¬ 
plaints  and  submitting  of  reports  to  toe 
Commissioner  by  toe  State  educational 
agency. 

Response.  ’The  report  section  now^in- 
cludes  a  requirement  that  if  a  complaint 
cannot  be  handled  within  sixty  days 
from  the  filing  of  the  complaint,  an  in¬ 
terim  report  should  be  filed  by  the  State 
educational  agency  with  the  Commis¬ 
sioner,  explaining  the  status  of  toe  mat¬ 
ter. 

§  116.19  Maintenance  of  effort — Com¬ 
ment.  Two  commenters  raised  questions 
as  to  whether  the  maintenance  of  effort 
requirement  applied  to  private  schools. 

Response.  No  change  was  made  in 
the  regulations.  ’The  expenditures  of  pri¬ 
vate  schools  enrolling  children  partici¬ 
pating  in  toe  Title  I  program  are  not  in¬ 
cluded  in  the  requirement  of  §  116.19, 
because  such  expenditures  are  not  part 
of  toe  “combined  fiscal  effort  •  •  •  of 
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that  (local  educational)  agency  and  the 
State  with  respect  to  the  provision  of 
free  public  education  by  that  agen> 
cy  *  *  (emphasis  supplied)  as  set 
forth  in  Section  143(c)  (2)  of  the  Act. 

§  116.30  Planning  grants.  (Proposed 
§  116.39) — Comment.  A  few  commenters 
asked  for  clarification  concerning  the 
source  of  funds  for  planning  grants. 

Response.  No  change  was  made  in  the 
regulation.  Any  funds  requested  for  a 
planning  grant  must  be  taken  from  the 
applicant  agency’s  allocation.  Planning 
expenditures  are  listed  in  Section  141 
(a)(1)  of  the  Act  as  allowable  expendi- 
tmes  along  with  other  expenditures 
which  come  out  of  an  applicant  agency’s 
Title  I  allocation.  Additionally,  the  funds 
available  for  planning  for  any  fiscal 
year  which  is  set  forth  in  Section  141 
(a)  (1)  of  the  Act,  is  limited  by  the  size 
of  the  agency’s  allocation  for  that  fiscal 
year. 

;  116.32  Construction  and  equipment. 
(Proposed  §  116.38) — Comment.  Several 
commenters  wanted  a  more  definitive 
treatment  of  the  criteria  to  justify  the 
use  of  Title  I  funds  for  construction  or 
equipment. 

Response.  No  change  was  adopted. 
Because  of  the  varied  nature  of  the  proj¬ 
ects,  it  would  be  difBcult  if  not  counter¬ 
productive  to  supply  specific  criteria. 
The  first  sentence  of  paragraph  (a) ,  con¬ 
tains  a  generally  applicable  standard 
that  the  acquisition  of  eqviipment  and 
construction  are  allowable  when  such 
equipment  or  construction  “is  demon¬ 
strated  as  being  essential  to  the  -success 
of  a  program  or  project  under  Title  I  of 
the  Act.”  Any  request  for  construction 
or  equipment  is  an  assertion  by  the  ap¬ 
plicant  agency  that  the  project  cannot 
be  accomplished  with  existing  school  fa¬ 
cilities  or  equipment.  Such  a  determina¬ 
tion  can  be  made  initially  on  a  case-by- 
case  basis  by  the  State  educational 
agency  which  may  request  whatever  in¬ 
formation  is  necessary  from  the  appli¬ 
cant  agency  to  demonstrate  that  fa¬ 
cilities  other  than  those  acquired  with 
Title  I  fimds  are  not  available  for  use 
in  its  proposed  project. 

§  116.33  Reimbursement  for  expenses 
incurred  by  parent  council  members 
and  volunteers.  (Proposed  §  116.40) — 1. 
Comment.  Two  commenters  suggested 
that  Title  I  fvmds  be  used  to  compen¬ 
sate  council  members  or  volunteers  for 
loss  of  salary  or  wages. 

Response.  No  change  was  made  in  the 
regulations.  'The  general  standards  for 
allowable  costs  as  set  forth  in  Appendix 
B  which  applies  to  Title  I  through  Part 
100b  of  this  chapter  (see  45  CFR 
lOOb.81) ,  are  that  the  costs  “be  necessary 
and  reasonable”  to  the  proper  adminis¬ 
tration  of  the  grant  program.  In  only  the 
most  limited  circumstances  would  the 
compensation  of  a  council  member  be 
allowable  as  necessary  to  the  operation 
of  the  council,  and  not  subject  to  an 
audit  exception.  This  matter  would 
ultimately  have  to  be  judged  on  a  case- 
by-case  basis.  The  compensation  of  a 
volunteer  is  not  consistent  with  the 
status  of  a  volimteer. 

2.  Comment.  Five  commenters  asked 
for  clarification  concerning  the  types 
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of  expenditures  allowable  under  this 
section. 

Response.  No  change  was  made  in  the 
regulations.  Further  specification  in  the 
regulations  is  considered  inappropriate 
because  it  wo.uld  be  too  restrictive  to  try 
to  anticipate  the  numerous  ways  in 
which  this  question  would  arise.  State 
educational  agencies  in  reviewing  project 
applications  must  determine  on  a  case- 
by-case  basis  that  the  proposed  activi¬ 
ties  for  parent  councils  and  volunteers 
are  appropriate,  likely  to  be  effective, 
and  are  set  forth  in  sufiBcient  detail  to 
determine  whether  the  expenses  incmred 
will  be  within  the  scope  of  the  ap¬ 
proved  project.  Guidance  in  general  is 
provided  in  the  cost  principles  contained 
in  Appendix  B  to  Part  100b  of  this  chap¬ 
ter  which  states  that  the  costs  must  be 
“necessary  and  reasonable  for  proper 
and  efficient  administration  of  the  grant 
program.” 

5 116.34  Education  aides.  (Proposed 
§  116.32) — Comment.  Some  commenters 
wished  to  have  the  required  training  di¬ 
rected  to  the  aides  and  not  to  the  pro¬ 
fessional  staff  they  assist. 

Response.  No  change  has  been  made 
in  the  regulations.  This  section  is  taken 
directly  from  the  statute',  section  141(a) 
(12),  which  requires  joint  participation 
of  both  aides  and  professional  staff 
when  a  title  I  project  includes  aides.  Both 
professional  staff  and  education  aides 
may,  of  course,  also  receive  separate 
training  in  accordance  with  the  provi¬ 
sions  of  S  116.36,  “Training.” 

§  116.36  Training.  (Proposed  §  116.- 
42) — Comment.  Several  commenters  ex¬ 
pressed  concern  that  -paragraph  (b), 
“Supplementary  training  for  specialists 
and  classroom  teachers,”  in  the  proposed 
§  116.42  might  lead  to  widespread  use 
of  Title  I  funds  for  training  that  is  not 
directly  related  to  Title  I  programs. 

Response.  Appropriate  changes  have 
been  made  in  the  regulations  to  indicate 
more  clearly  that  all  training  provided 
with  Title  I  fimds  must  directly  relate  to 
the  Title  I  services  provided  to  educa¬ 
tionally  deprived  children  and  to  the  ob¬ 
jectives  of  the  Title  I  program  serving 
such  children. 

§116.40  Title  I  funds  supplementary 
to  State  and  local  funds.  (Proposed 
§  116.30) — 1.  Comment.  One  commenter 
pointed  out  that  the  reference  in  sub- 
paragraph  (a)  (1).  “General,”  to  a  proj¬ 
ect  area  was  inappropriate  since  the 
paragraph  is  applicable  not  only  to  local 
educational  agencies  that  have  project 
areas,  but  also  to  State  agencies  that  do 
not  have  such  areas. 

Response.  The  reference  to  project 
areas  has  been  deleted. 

2.  Comment.  Several  commenters  ex¬ 
pressed  concern  about,  or  requested 
clarification  of  the  term  “ordinarily  pro¬ 
vided”  as  it  was  used  in  subparagraph 
(a)  (2) ,  particularly  as  it  applied  to  State 
and  locally  funded  compensatory  pro¬ 
grams. 

Response.  The  clause  containing  this 
term  was  deleted.  Since  other  provisions 
of  the  regulations  clearly  indicate  that 
services  generally  provided  for  all  chil¬ 
dren  are  not  to  be  paid  for  from  Title  I 
funds  there  is  no  need  for  this  clause.  A 


similar  provision  has  been  Inserted  In 
§  116a.22(b)(10).  and  modified  to  ad¬ 
dress  the  issue  of  the  use  of  Title  I  funds 
by  local  educational  agencies  when  State 
and  local  funds  are  being  used  for  pur¬ 
poses  that  are  similar  to  those  of  Title  I. 

3.  Comment.  Several  commenters  ffis- 
agreed  with  the  prohibition  in  paragraph 
(b) ,  “Services  which  applicant  is  required 
to  provide,”  against  using  Title  I  funds  to 
provide  educational  services  in  programs 
which  are  required  by  State  law  or  by 
other  Federal  laws.  The  commenters  felt 
that  if  Federal  law  or  a  court  order  re¬ 
quired  certain  services.  Title  I  funds 
ought  to  be  made  available  to  provide 
such  services. 

Response.  No  change  was  made.  The 
prohibition  in  this  paragraph,  which  is 
an  application  of  the  “supplement  not 
supplant”  concept,  presumes  that  where 
the  applicant  is  required  by  statutes  or 
court  order  to  provide  certain  services, 
such  services  would  be  provided  in  the 
absence  of  Title  I  funds.  If  a  program 
mandated  by  State  or  Federal  law  re¬ 
ceives  sufficient  State  and  local  funding 
to  meet  the  requirements  of  the  appro¬ 
priate  law,  then  Title  I  money  can  be 
used  to  supplement  the  services  available 
from  such  funding. 

§  116.41  Relation  of  Title  1  projects  to 
other  programs.  (Proposed  §  116.31)  — 
Comment.  Some  commenters  wanted  a 
specific  reference  to  community  action 
agencies  in  paragraph  (a)  to  make  it 
clear  that  such  agencies  have  an  advisory 
role  in  reviewing  an  application. 

Response.  No  change  has  been  made. 
There  is  no  basis  in  the  statute  for  a 
regulation  requiring  a  specific  type  of 
agency  to  be  involved  in  the  coordination 
and  review  process.  Contrary  to  the  as¬ 
sumptions  made  by  several  of  these  com¬ 
menters,  the  statutory  provision  after, 
which  this  section  was  modeled,  section 
803(c)  of  the  Elementary  and  Secondary 
Education  Act,  does  not  require  that  any 
such  agency  have  an-advisory  role  in  the 
development  of  Title  I  programs.  Such 
agencies  are,  of  course,  considered  to  be 
among  those  which  may  be  able  to  pro¬ 
vide  services  that  meet  some  of  the  needs 
of  educationally  deprived  children  and 
such  agencies  are  among  those  whose  re¬ 
view  of  the  application  would  therefore 
be  relevant.  Each  local  educational 
agency  Is  expected  to  avoid  using  Title  I 
funds  for  services  that  could  be  supplied 
by  another  agency,  including  a  commu¬ 
nity  action  agency. 

§  116.43  Measurement  of  educational 
achievement  and  evaluation  of  programs. 
(Proposed  §  116.33) — Comment.  Several 
commenters  wanted  to  know  whether 
the  evaluation  of  educational  achieve¬ 
ment  among  private  school  children  par¬ 
ticipating  in  a  Title  1  program  as  set 
forth  in  paragraph  (c)  was  the  respon¬ 
sibility  of  the  private  school  or  the  appli¬ 
cant  agency. 

Response.  No  further  change  was 
made  in  the  regulations.  The  applicant 
agency  as  the  grantee,  must  ensure  that 
an  evaluation  of  all  projects  serving  Ti¬ 
tle  I  children,  including  those  attending 
private  schools,  is  conducted  at  least  an-  j 
nually.  consistent  with  Section  141(a)  ] 
(6)  of  the  Act. 
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§  116.44  Dissemination  and  utilization 
of  results  of  educational  research  and 
demonstrations.  (Proposed  §  116.34)  — 
Comment.  A  few  commenters  suggested 
that  this  section,  which  provides  for  the 
dissemination  of  certain  research  infor¬ 
mation  to  teachers  and  administrators, 
be  amended  to  include  not  only  teachers 
and  administrators  but  also  parent  coun¬ 
cil  members  in  local  educational  agency 
programs. 

Response.  No  change  has  been  made 
in  the  regulation.  This  provision  tracks 
the  statutory  provision  in  Section  141(a) 
(10)  of  the  Act,  which  is  written  in  gen¬ 
eral  terms.  It  Is  expected  that  the  spe¬ 
cific  training  programs  for  local  educa¬ 
tional  agency  parent  council  members 
covered  by  §  116.36,  “Training,”  would 
include  the  dissemination  of  appropriate 
research  information.  Additionally,  such 
materials  would  be  available  to  parent 
council  members  in  local  educational 
programs  in  accordance  with  §  116a.25 

(g). 

§  116.45  Public  information.  (Proposed 
§  116.35) — Comment.  Five  commenters 
wanted  clarification  on  how  long  a  local 
educational  agency  is  required  to  keep 
information  on  Title  I  programs. 

Response.  To  address  these  comments, 
a  new  sentence  has  been  added  to  the 
regulations  to  SE>ecify  that  such  informa¬ 
tion  must  be  made  available  for  five 
years  after  the  completion  of  a  Title  I 
program  or  project  or,  in  the  case  of  an 
audit,  until  the  resolution  of  such  audit 
in  accordance  with  Section  434(a)  of 
the  General  Education  Provisions  Act. 

OTHER  CHANGES  IN  PART  116 

1.  Several  typographical  and  technical 
corrections  have  been  made  and  certain 
sections  have  been  reorganized  or  re¬ 
numbered. 

2.  A  definition  of  “child  or  children” 
has  been  added  to  §  116.2(a)  to  conform 
to  program  administration. 

3.  A  definition  of  “applicant  agency” 
has  been  added  in  §  116.2  to  simplify 
references  to  grantee  agencies  in  Part 
116. 

4.  Definitions  in  §  116.2  which  were 
taken  from  the  statute,  have  been  elim¬ 
inated  and  replaced  by  a  cross  reference 
to  the  statutory  provisions.  It  should  be 
noted  that  the  text  of  the  statute  is 
attached. 

5.  In  §  116.3(a),  the  assurances  to  be 
provided  in  the  Annual  Program  Plan 
have  been  deleted  and  replaced  by  a  cross 
reference  to  the  statutory  provisions. 

6.  In  §  116.4(b),  the  specific  amoimt 
of  administrative  funds  has  been  de¬ 
leted,  and  the  statutory  provision  incor¬ 
porated  by  reference. 

7.  A  new  paragraph  (b)  has  been 
added  to  incorporate  language  in  pre¬ 
vious  Title  I  regulations  (before  the 
publication  of  the  General  Provisions 
Regulations  in  Part  100  of  the  Chapter) , 
which  makes  the  effective  date  of  an 
appplication  the  date  on  which  the  State 
educational  agencies  receives  it  in  sub¬ 
stantially  approvable  form.  This  provi¬ 
sion,  inadvertently  removed  from  the  Ti¬ 
tle  I  regulations,  is  consistent  with  the 
general  rule  for  effective  dates  In 
§  lOOb.35  of  this  Chapter. 


8.  Section  116.5(c)  adds  a  requirement 
that  the  notice  of  a  decision  from  the 
review  of  an  application  given  the  ap¬ 
plicant  agency  by  the  State  educational 
agency,  include  the  reasons  for  the  pro¬ 
posed  disapproval,  in  accordance  with 
Section  425  of  General  Education  Provi¬ 
sions  Act. 

9.  The  second  sentence  of  §  116.7(a), 
concerning  the  content  of  State  evalua¬ 
tion  reports,  was  deleted  pending  the  re¬ 
sults  of  a  study  on  uniform  State  evalua¬ 
tion  models  which  is  now  being  con¬ 
ducted  by  the  Office  of  Education  in  ac¬ 
cordance  with  Section  151(d)  of  the  Act. 
Until  the  results  of  the  studies  are  avail¬ 
able,  it  is  suggested  that  the  evaluations 
include  information  on  the  types  of  edu¬ 
cational  and  supportive  services  pro¬ 
vided,  parental  involvement,  the  partici¬ 
pation  of  public  and  private  school  chil¬ 
dren,  the  number  and  categories  of  staff 
employed,  the  nature  and  extent  of  the 
inservice  training  provided,  a  summary 
of  the  results  of  objective  measurements 
of  changes  in  the  educational  attain¬ 
ment  of  educationally  deprived  children 
who  participated  in  programs  and  proj¬ 
ects,  and  the  results  of  research  and 
replication  studies  conducted  in  the  State 
pertaining  to  programs  for  educationally 
deprived  children. 

10.  The  last  phrase  of  §  116.18,  pro¬ 
hibiting  Title  I  funds  from  being  con¬ 
sidered  in  the  determination  of  State 
aid,  has  been  reworded  to  clarify  that 
Title  I  funds  cannot  be  considered  in 
such  a  way  as  to  penalize  an  applicant 
agency  in  the  amount  of  State  aid  it 
receives.  This  change  would  permit  ap¬ 
plicant  agencies  to  be  eligible  for  and 
receive  additional  State  funds  on  the 
basis  of  their  Title  I  eligibility. 

11.  A  new  paragraph  (e)  in  §  116.19 
clarifies  the  effect  of  the  maintenance 
of  effort  provision  on  an  applicant 
agency  which  derives  ninety-five  percent 
or  more  of  its  funds  for  education  from 
Federal  sources.  Such  agency  will  not 
be  required  to  show  maintenance  of  ef¬ 
fort  of  State  and  local  funds  under  this 
section. 

12.  Section  116.41(c)  emphasizes  that 
funds  currently  available  liirough  State 
and  local  categorical  programs  which  are 
appropriate  for  funding  components  of 
the  Title  I  programs  must  be  utilized, 
rather  than  Title  I  funds^ 

13.  Consistent  with  Section  141(b)  of 
the  Act,  a  new  §  116.47,  “Individualized 
educational  plans”  (formerly  §  116a.22), 
has  been  added  to  Part  116  to  apply  to  all 
Title  I  programs. 

14.  A  new  §  116.48,  “Operational  re¬ 
sponsibilities”  clarifies  that  the  approval 
of  an  application  does  not  relieve  the  ap¬ 
plicant  agency  of  the  responsibility  to 
carry  out  the  Title  I  program  in  accord¬ 
ance  with  statutory  and  regulatory  re¬ 
quirements. 

Part  116a 

§  116a. 1  Applicability  —  Comment. 
Commenters  on  paragraph  (a),  “Regu¬ 
lations  for  local  educational  agencies,” 
suggested  that  it  be  reworded  in  line  with 
the  statutory  requirement  that  Title  I 
programs  and  projects  be  provided  for 
educationally  deprived  children  in  school 


attendance  areas  with  high  concentra¬ 
tions  of  children  from  low-income 
families. 

Response.  This  recommended  change 
was  adopted  and  the  statutory  language 
is  being  utilized. 

§  116a.5  Allocation  of  county  aggre¬ 
gate  grants  by  State  educational  agen¬ 
cies — 1.  Comment.  Three  commenters 
raised  questions  whether  local  educa¬ 
tional  agencies  are  required  to  provide 
Title  I  services  for  children  in  local  insti¬ 
tutions  for  neglected  or  delinquent  chil¬ 
dren. 

Response.  The  last  sentence  of  para¬ 
graph  (b)  has  been  clarified  to  indicate 
that  if  a  local  educational  agency  re¬ 
ceives  an  allocation  based  partially  or 
wholly  on  the  number  of  such  children 
in  accordrnce  with  Section  103(c)  (1)  (C) 
of  the  Act,  then  Title  I  services  must  be 
provided  for  them.  If  an  approvable  Title 
I  program  is  not  provided  for  such  chil¬ 
dren  by  the  local  educational  agency  re¬ 
ceiving  the  allocation  based  on  such  chil¬ 
dren,  the  State  educational  agency  shall 
either  assume  the  responsibility  or  find 
another  agency  to  provide  the  services 
using  that  portion  of  the  grant  that  was 
based  on  the  number  of  such  children,  as 
is  specified  in  Section  103(a)(3)(A)  of 
the  Act.  If  such  services  are  not  provided, 
then  the  funds  attributable  to  such  chil¬ 
dren  are  not  available  for  other  purposes 
and  revert  to  the  U.S.  Treasury. 

2.  Comment.  Commenters  noted  that 
the  1970  census  data  do  not  reflect  the 
most  current  distribution  of  children 
from  low-income  families  for  the  pur¬ 
poses  of  subcoimty  allocations,  and  that 
modifications  should  be  made  accord¬ 
ingly. 

Response.  Appropriate  changes  have 
been  made.  Paragraph  (c) ,  “Allocation  of 
remainder  of  county  grant,”  has  been  re¬ 
worded  to  permit,  but  not  require,  the 
State  educational  agency  to  choose  data 
other  than  the  1970  census,  as  the  cur¬ 
rent  data,  as  long  as  it  is  consistent  with 
the  purposes  of  Title  I  of  the  Act  and  ap¬ 
proved  by  the  Commissioner.  The  para¬ 
graph  also  now  indicates  the  types  of 
data  considered  acceptable. 

§  llGa.lO  Further  assistance  to  cer¬ 
tain  local  educational  agencies — Com¬ 
ment.  The  commepters  on  this  section 
were  of  the  opinion  that  it  departed  from 
the  intent  of  the  statute  (Section  101(a) 
(10)  of  Pub.  L.  93-380) ,  which  is  to  raise 
the  allocations  of  those  local  educational 
agencies  which  were  held  down  to  or 
raised  to  85  percent  of  their  previous 
year’s  allocations. 

Response.  This  section  has  been  re¬ 
vised  to  indicate  that  all  such  agencies 
would  have  their  allocations  raised  to  90 
percent  of  their  previous  year’s  funding. 
It  should  be  noted  that  implementation 
of  this  section  requires  a  separate  Con¬ 
gressional  appropriation, 

11 6a.  19  Project  applications — Com¬ 
ment.  Comments  on  this  section  were  di¬ 
rected  at  the  provision  for  the  partici¬ 
pation  of  children  residing  outside  the 
project  area  with  recommendations 
that  it  be  deleted,  because  the  need 
for  Title  I  services  within  areas  des¬ 
ignated  for  projects  is  so  great  that  the 
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provision  is  unnecessary  and  counter¬ 
productive. 

Response.  This  provision  has  been  de¬ 
leted.  However,  the  authorization  to 
serve  educationally  deprived  children 
who  reside  outside  of  a  project  area  has 
been  rewritten  for  added  clarity  and  is 
included  in  §  116a.22(b)  (9) ,  “Project  de¬ 
scription,  size,  scope,  and  quality.”  The 
added  criteria  in  this  provision  are  to 
further  ensure  that  such  children  can 
only  be  included  when  their  participation 
does  not  impair  the  effectiveness  of  the 
project  for  eligible  children  residing  in 
the  project  areas,  nor  increase  the  cost 
of  the  project.  It  should  be  remembered 
that,  even  if  the  inclusion  of  children  re¬ 
siding  outside  of  the  project  areas  meets 
these  criteria,  the  local  educational 
agency  has  the  discretion  to  not  serve 
such  children. 

§  116a.20  Selection  of  Title  I  attend¬ 
ance  areas — 1.  Comment.  A  number  of 
commenters  questioned  the  continuation 
of  the  requirement  that  Title  I  projects 
be  located  in  areas  with  above-average 
concentrations  of  children  from  low- 
income  families,  suggesting  that  it  be 
deleted. 

Response.  This  requirement  has '■been 
retained.  Section  141(a)(1)(A)  of  the 
Act  states  that  Title  I  funds  be  used  for 
programs  which  are  designed  to  meet 
the  needs  of  “educationally  deprived 
chiidren  in  school  attendance  areas  hav¬ 
ing  high  concentrations  of  children  from 
low-income  families.”  The  regulatoi'y  re¬ 
quirement  questioned  is  a  reasonable  in¬ 
terpretation  of  “high  concentrations.” 
Administrative  experience  indicates  that 
such  a  requirement  is  a  necessary  one. 
Congress,  in  the  legislative  history  to  the 
Education  Amendments  of  1969  (Pub.  L. 
91-230)  (Sen.  Rept.  No.  91-634,  p.  9 
(1970)),  recognized  that  the  selection 
and  the  use  of  Title  I  funds  in  proper 
project  areas  was  an  issue  in  which  spe¬ 
cial  Federal  guidance  and  supervision 
was  needed. 

2.  Comment,  (a)  Several  commenters 
noted  the  change  in  paragraph  (b)(2), 
“Eligibility  of  attendance  areas,”  which 
designates  project  areas  as  school  at¬ 
tendance  areas  in  which  30  p>ercent  of  the 
children  are  from  low-income  families. 
S(«ne  of  those  commenters  said  the  pro¬ 
vision  should  be  deleted,  since  it  gives 
the  local  educational  agencies  too  much 
discretion. 

(b)  Others  asked  that  the  determina¬ 
tion  of  the  number  of  children  from  low- 
income  families  for  this  purpose  be  made 
on  the  basis  of  a  more  current  criterion 
of  poverty  than  that  used  in  the  latest 
Decennial  Census. 

Response,  (a)  The  “30  percent”  rule 
has  been  retained.  This  provision  is  con¬ 
sistent  with  the  legislative  history  ex¬ 
pressed  in  the  House  Report  for  the  Ed¬ 
ucation  Amendments  of  1974  (Pub.  L. 
93-380)  (see  House  Rept.  No.  93-805,  pp. 
16-17  (1974) )  and  in  toe  legislative  his¬ 
tory  to  toe  Elementary  and  Secondary 
Education  Amendments  of  1966  (Pub.  L. 
89-750)  (see  House  Rept.  No.  1814,  p.  3 
(1966)). 

(b)  A  new  sentence  has  been  added  to 
toe  end  of  §  116a.20(b)  (2)  requiring  that 
a  determination  of  30  percent  incidence 


of  poverty  be  made  on  the  basis  of  data 
showing  toe  eligibility  of  children  to  re¬ 
ceive  free  lunches  under  the  National 
School  Lunch  Act.  School  lunch  data  are 
toe  most  current  and  most  accessible 
data  available  for  application  to  this 
provision. 

3.  Comment.  Many  commenters  re¬ 
quested  the  addition  of  a  specific  provi¬ 
sion  for  determining  the  eligibility  of  at¬ 
tendance  areas  on  toe  basis  of  separate 
averages  and  separate  rankings  for  ele¬ 
mentary,  middle  or  junior  high,  and  high 
schools.  For  example,  a  local  educational 
agency  with  one  high  school  or  an  agency 
with  several  overlapping  attendance 
areas  for  different  grade  spans  could 
be  prevented  from  providing  Title  I  serv¬ 
ices  to  the  children  it  considered  most  in 
need  if  only  one  district-wide  average 
were  used. 

Response.  Appropriate  provisions  have 
been  added  in  a  new  subparagraph  (b) 
(5)  so  that  local  educational  agencies 
have  greater  discretion  to  select  areas 
♦with  high  concentrations  of  children 
from  low-income  families  and  may,  at 
their  option,  use  separate  averages  and 
separate  rankings  by  grade  span  in  the 
selection  of  areas  for  projects. 

4.  Comment.  A  few  commenters  stated 
they  considered  the  provision  in  para¬ 
graph  (d),  “Districts  with  no  wide  vari¬ 
ance  in  the  Incidence  of  poverty,”  for 
determining  whether  a  district  has  “no 
wide  variance”  in  the  number  of  children 
from  low-income  families  <so  a  district¬ 
wide  program  could  be  conducted)  to 
be  too  strict.  The  commenters  recom¬ 
mended  that  toe  permissible  variance 
based  on  one-third  of  the  district-wide 
percentage  be  increased  to  one-half  of 
that  percentage,  or  that  such  variance 
be  a  fixed  percentage  regardless  of  the 
district-wide  average.  Several  comment¬ 
ers  approved  of  toe  one-third  standard 
and  requested  that  it  be  maintained. 

Response.  No  change  has  been  made  in 
the  regulations.  The  legislative  history 
of  Pub.  L.  89-10,  the  Elementary  and 
Secondary  Education  Act  of  1965,  which 
established  Title  I,  indicated  that  only 
In  limited  circumstances  may  a  whole 
school  district  be  considered  eligible  as 
a  ‘low-income  area.”  (See  Sen.  Rept.  No. 
146,  p.  9  (1965)).  A  further  broadening 
of  the  “no-wide  variance”  standard 
w'ould  be  inconsistent  with  this  history, 
and  with  toe  requirement  in  Section  141 
(a)  (1)  that  the  areas  selected  have  “high 
concentrations  of  children  from  low- 
income  families.” 

§  116a.21  Needs  assessment — 1.  Com¬ 
ment.  Of  the  many  commenters  on  this 
section,  several  stated  that  a  compre¬ 
hensive  needs  assessment  every  year  in 
accordance  with  paragraph  (c)  is  vmnec- 
essary.  Conversely,  other  commenters 
asked  that  the  section  on  needs  assess¬ 
ment  be  expanded  to  give  more  guidance 
on  toe  information  and  analysis  of  the 
data  necessary  for  an  adequate  needs  as¬ 
sessment. 

Response.  As  a  result  of  these  com¬ 
ments,  this  section  has  been  extensively 
revised  to  give  greater  clarity  on  infor¬ 
mation  to  be  gathered,  and  steps  to  be 
undertaken  to  use  this  data.  Paragraphs 
on  “Diagnostic  Procedures”  and  “Consul¬ 


tation”  have  been  added.  Where  feasible, 
the  use  of  existing  data  is  authorized,  to 
ease  the  annual  data-gatoering  burden 
on  the  local  educaticmal  agencies.  How¬ 
ever,  since  eligible  attendance  areas  may 
change  every  year,  and  annual  evalua¬ 
tions  required  by  toe  statute  must  be 
examined  to  make  appropriate  changes 
to  the  project,  some  data  will  probably 
need  to  be  coUected  every  year. 

2.  Comment.  Some  commenters  felt 
that  the  emphasis  on  reading  and  math¬ 
ematics  was  too  restrictive  and  should  be 
eliminated,  while  others  felt  it  to  be  jus¬ 
tified  and  suggested  it  be  kept. 

Response.  Because  of  the  disparity  of 
view'points  expressed,  this  emphasis  has 
been  altered  in  paragraph  (a)  to  allow 
the  local  educational  agencies  more  flex¬ 
ibility  in  performing  their  needs  assess¬ 
ments.  The  provision  in  question  is  writ¬ 
ten  in  terms  of  giving  emphasis  to  “the 
agency’s  basic  programs  of  Instruction.” 

3.  Comment.  Some  commenters  ex¬ 
pressed  the  need  for  a  requirement  for 
objective  needs  measurement  and  the 
listing  of  specifications  for  such  meas¬ 
ures. 

Response.  No  change  was  made  in  toe 
regulations.  Because  of  the  disparity  of 
viewpoints  in  this  field,  this  area  was  felt 
better  left  to  the  expertise  of  the  partic¬ 
ular  local  educational  agencies.  The  pub¬ 
lication  of  guidelines  on  this  subject  in 
the  Federal  Register  is  being  consid¬ 
ered. 

Whether  or  not  a  particular  needs  as¬ 
sessment  is  adequate  to  determine  toe 
needs  for  a  particular  project  must  be 
made  on  a  case-by-case  basis. 

4.  Comment.  Several  commenters  felt 
that  the  term  “dropout”  was  ambiguous 
and  should  be  replaced  by  w^ords  which 
would  more  effectively  refer  to  school 
age  children  not  receiving  an  education. 

Response.  An  appropriate  change  was 
made  in  paragraph  (a)  to  include  “chil¬ 
dren  of  school  age  not  enrolled  in  a 
school.” 

5.  Comment.  Several  commenters 
asked  for  a  clarification  of  the  require¬ 
ment  in  the  proposed  §  116a.22(b)  that 
only  educationally  deprived  children  be 
served  who  have  the  greatest  need.  These 
commenters  suggested  that  a  provision  be 
added  to  give  local  educational  agencies 
the  discretion  to  also  serve  children  re¬ 
siding  in  a  project  area  who  were  served 
in  the  Title  I  project  in  toe  previous 
year  who  had  made  educational  gains, 
and  were  no  longer  toe  children  with  toe 
greatest  need  but  who  were  still  perform¬ 
ing  below  toe  level  appropriate  for  their 
age  level. 

Response.  An  appropriate  addition  was 
made  in  §  116a.21(e)  to  give  local  educa¬ 
tional  agencies  the  discretion  to  serve 
such  children. 

§  116a.22  Project  description,  size, 
scope,  and  quality.  1.  Comment.  Some 
general  comments  submitted  on  §  116a. 22 
indicated  that  former  paragraphs  (b), 
“(Children  to  be  served,”  and  (c)(1). 
“Needs  to  be  served,”  should  be  clarified 
as  they  relate  to  each  other  and  to 
§  116a.21,  "Needs  assessment.” 

Response.  Accordingly,  !  116a  .22  has 
been  rewritten  to  be  more  internally  con¬ 
sistent  and  to  provide  a  clearer  Indlca- 
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tion  of  the  relationship  of  Title  I  services 
to  the  educational  nee^  of  children  iden¬ 
tified  in  §  116a.21.  Paragraph  (a) ,  “Proj¬ 
ect  description,”  brings  together  require¬ 
ments  previously  scattered  throughout 
§  116a.22,  which  indicate  what  informa¬ 
tion  should  be  in  a  local  educational 
agency’s  project  application.  Paragraph 
(b)  sets  forth  the  standards  by  which  the 
State  educational  agency  will  examine 
this  data. 

2.  Comment.  Several  commenters  pro¬ 
tested  the  inclusion  of  proposed  subpara¬ 
graph  (c)  (2)  which  would  make  it  clear 
that  Title  I  services  may  be  offered  in  the 
presence  of  non-participating  children. 
These  commenters  objected  that  this 
subparagraph  might  be  interpreted  as 
allowing  the  use  of  Title  I  funds  for  the 
general  aid  of  the  school. 

Response.  A  revision  has  been  adopted 
In  subparagraph  (b)  (8)  to  make  it  clear 
that,  while  Title  I  services  may  be  pro¬ 
vided  for  identified  children  in  their  reg¬ 
ular  classrooms  or  in  other  similar  set¬ 
tings  with  other  children  present.  Title  I 
services  must  be  directed  only  to  the 
selected  Title  I  eligible  children. 

3.  Comment.  A  recommendation  was 
made  that  in  the  proposed  paragraph 
(d),  “Size,  scope,  and  quality,”  a  refer¬ 
ence  to  prior  program  evaluations  be 
Included  as  a  basis  for  determining  size, 
scope,  and  quality  of  the  proposed  pro¬ 
grams. 

Response.  No  change  was  made  to  this 
section.  Prior  program  evaluations  are 
to  be  taken  into  account  in  the  needs  as¬ 
sessment  as  specified  by  §116a.21(a), 
and,  therefore,  are  a  part  of  the  project 
design.  These  evaluations  may  also  be 
used  in  determining  the  appropriate  size, 
scope,  and  quality  of  the  project,  but  it  is 
left  to  the  discretion  of  local  educational 
agencies  and  State  educational  agencies 
as  to  whether  it  is  actually  to  be  used 
In  the  manner  suggested. 

4.  Comment.  A  number  of  commenters 
objected  to  the  last  sentence  of  the  pro¬ 
posed  imragraph  (d)  requiring  a  justifi¬ 
cation  for  any  Title  I  expenditures  above 
the  level  normally  expended  by  the  local 
educational  agency  for  any  “comparable 
activities.”  They  objected  on  the  grounds 
that  Title  I  funds  are  not  to  be  used  In 
any  event  for  “comparable  activities,” 
which  are  paid  for  by  State  and  local 
funds. 

Response.  The  sentence  has  been  de¬ 
leted.  It  was  intended  to  ensure  that  the 
levels  of  expenditure  for  personnel  or 
materials  for  Title  I  activities  are  com¬ 
parable  to  expenditures  made  by  the 
local  educational  agency  from  State  and 
local  funds.  Howeyer,  its  purpose  is  also 
covered  by  the  preceding  sentence  con¬ 
cerning  extravagant  or  Imnrudent  ex¬ 
penditures,  and  the  “supplement,  not 
supplant”  requirements  of  §  116.40. 

§  116a.23  Participation  hy  children 
enrolled  in  private  schools.  1.  Comment. 
Two  commenters  were  opposed  to  provid¬ 
ing  any  services  to  non-public  school 
children. 

Response.  No  change  was  made  in  the 
regulation.  This  provision  is  derived  di¬ 
rectly  from  Sections  141(a)  (2)  and  141 A 
of  Title  I. 

2.  Comment.  Two  commenters  suggest¬ 
ed  that  a  precise  definition  of  private 


schools  be  added  to  the  Title  I  regula¬ 
tions. 

Response.  No  such  addition  has  been 
made.  Any  private  elementary  and  sec¬ 
ondary  school  as  defined  in  Section  100.1 
of  this  Chapter  may  be  considered  to  be 
a  private  school  for  Title  I  purposes. 

3.  Comment.  A  high  proportion  of  com¬ 
menters  on  this  section  stated  that  the 
words  “*  *  *  therapeutic,  remedial,  or 
welfare  services,  health  services,  school 
breakfast  for  poor  children  and  guidance 
counseling  services  •  *  used  in  para¬ 
graph  (f ) ,  “Limitations  on  availability  of 
services  in  other  than  public  school  facil¬ 
ities,”  may  be  misleading  and  in  con¬ 
flict  with  Che  requirements  of  the  sections 
on  “Needs  assessment”  and  “Project  de¬ 
sign”  because  they  place  an  undue  em¬ 
phasis  on  non-instructional  services. 

Response.  No  changes  have  been  made. 
These  illustrations  are  taken  from  the 
passages  of  the  legislative  history  of  Pub. 
L.  89-10  (Sen.  Kept.  No.  146,  p.  12 
(1965)),  which  form  the  basis  for  the 
provisions  in  question. 

4.  Comment.  Many  of  the  same  com¬ 
menters  referred  to  in  item  3  above  also 
objected,  for  similar  reasons,  to  the  use 
of  the  words  “dual  enrollment,  educa¬ 
tional  radio  and  television,  and  mobile 
educational  services  and  equipment,”  in 
paragraph  (a),  “General  requirements.” 

Response.  These  words  are  found  in 
Section  141A(a)  of  the  Act  and  have 
been  retained. 

5.  Comment.  Many  commenters  found 
the  phrase  in  paragraph  (a)  “*  •  ‘a 
geographical  area  reasonably  cotermi¬ 
nous  with  the  project  area,”  to  ambig¬ 
uous  and  requested  that  it  be  clarified 
or  deleted. 

Response.  The  phrase  has  been  deleted 
from  the  regulations.  It  was  intended  to 
apply  primarily  to  Title  I  programs  being 
conducted  at  private  schools  which  serve 
children,  nearly  all  of  whom  are  from 
the  project  areas  but  with  a  few  children 
residing  just  outside  the  project  area, 
but  the  words  “a  geographical  area,  rea¬ 
sonably  coterminous”  were  difficult  to 
apply.  Paragraph  (9)  of  §  116a.22(b), 
“Size,  scope,  and  quality,”  however,  does 
provide  for  the  participation  of  educa¬ 
tionally  deprived  children  not  residing 
in  eligible  attendance  areas,  if  such  par¬ 
ticipation  meets  certain  requirements  in¬ 
cluding  that  it  does  not  impair  the  effec¬ 
tiveness  of  the  program  for  the  partici¬ 
pating  children  from  the  project  areas 
for  whom  the  project  was  designed. 

6.  Comment.  Two  commenters  wanted 
paragraph  (b)  to  provide  thart  the  local 
educational  agency  consult  with  official 
designees  of  private  schools,  rather  than 
“persons  knowledgeable”  of  the  needs  of 
private  schools  in  making  a  determina¬ 
tion  of  the  special  educational  needs  of 
private  school  children. 

Response.  No  change  was  made  in  the 
regulations.  The  local  educational  agency 
is  the  grantee  and  is  required  by  Section 
141(a)  (3)  of  the  Act  to  maintain  public 
supervision  and  control,  and  it  was  be¬ 
lieved  appropriate  to  give  it  flexibility  to 
determine  the  appropriate  persons  to 
consult  who  are  knowledgeable  of  the 
needs  for  Title  I  services  by  eligible  pri¬ 
vate  school  children. 


7,  Comment.  Two  commenters  re¬ 
quested  that  paragraph  (d)  be  changed 
so  that  the  local  educational  agency 
would  be  permitted  to  provide  an  as¬ 
surance,  rather  than  specific  informa¬ 
tion,  that  it  had  conducted  a  needs  as¬ 
sessment  for  private  school  children. 

Response.  No  change  was  made  to  re¬ 
flect  this  comment.  The  statute  In  Sec¬ 
tion  141(a)  requires  that  Title  I  services 
be  designed  to  meet  the  special  educa¬ 
tional  needs  of  educationally  deprived 
children  in  eligible  areas,  whether  they 
be  enrolled  in  public  or  private  schools. 
To  determine  this,  a  needs  assessment 
must  be  conducted  for  all  such  children 
and  sufficient  information  put  in  a  local 
educational  agency’s  application  to  en¬ 
able  the  State  agency  to  determine  that 
an  adequate  needs  assessment  was  un¬ 
dertaken.  To  meet  the  requirement  of 
“participation  on  an  equitable  basis  for 
eligible  private  school  children”  in  ac¬ 
cordance  with  Section  141A  of  the  Act, 
an  equitable  needs  assessment  and  simi¬ 
lar  data  would  have  to  be  presented  for 
private  school  children  as  well  as  public 
school  children  and  other  types  of  chil¬ 
dren  as  indicated  in  §  116a.21(a). 

8.  Comment.  Several  commenters 
stated  that  the  regulations  should  re¬ 
quire  that  instruction  in  the  basic  skills 
be  provided  to  private  school  children 
selected  to  participate  in  the  project. 

Response.  Paragraph  (d),  “Design  of 
projects,”  in  §  116a.23  has  been  revised 
to  incorporate  by  reference  the  require¬ 
ments  of  §  116a.21  concerning  needs  as¬ 
sessment  which  requires  in  paragraph 
(a)  that  data  on  performance  in  the 
basic  programs  of  instruction  be  con¬ 
sidered  for  all  children. 

§  116a.23-l  Participation  by  children 
enrolled  in  private  schools — 1.  Comment. 
Several  commenters  noted  the  use  of  the 
term  “equitable  basis’-  in  paragraph  (c) 
and  ask^  that  it  be  amplified. 

Response.  No  change  was  made  in  the 
regulations.  The  term  is  taken  from  Sec¬ 
tion  141 A (b)  (2)  which  speaks  of  a  local 
educational  agency  that  “•  •  •  has  sub¬ 
stantially  failed  to  provide  for  the  par¬ 
ticipation  on  an  equitable  basis  of  edu¬ 
cationally  deprived  children  enrolled  in 
private  elementary  and  secondary 
schools  *  •  General  guidance  for  de¬ 
termining  whether  this  provision  is  met 
is  given  in  paragraphs  (a),  (b),  and  (c) 
of  §  116a.23.  As  set  forth  in  paragraph 
(c)  of  that  section,  a  child  enrolled  in  a 
private  school  who  is  selected  to  partici¬ 
pate  in  a  Title  I  program  because  of 
his  or  her  special  educational  needs  must 
receive  Title  I  services  that  are  “com¬ 
parable  in  quality,  scope,  and  opportxmity 
for  participation  to  those  provided  to 
public  school  children  with  needs  of 
equally  high  priority.”  Beyond  this,  de¬ 
lineation  of  the  standard  is  properly  left 
to  case  by  case  determination. 

2.  Comment.  A  few  commenters  asked 
whether  a  State  educational  agency’s 
entitlement  to  fimds  for  the  adminis¬ 
tration  of  the  ’Title  I  program  in  its 
State  under  Section  143(b)  of  the  Act 
would  be  decreased  in  the  event  that  the 
Commissioner  of  Eklucatlon  withdrew  a 
portion  of  the  allocation  for  local  educa¬ 
tional  agencies  for  the  purposes  of  pro- 
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viding  services  for  private  school  chil¬ 
dren  in  accordance  with  Section  141A  of 
the  Act. 

Response.  A  clarifying  statement  has 
been  added  to  $  116a.23-l(d)  which  in¬ 
dicates  that  a  proportionate  amount  of 
State  administrative  funds  may  be  de¬ 
ducted  for  this  purpose  except  that  no 
State  may  receive  less  than  $150,000  in 
accordance  with  Section  143(b)  of  Title 

I.  Section  141A(b)  (3)  provides  that  the 
arrangements  necessary  may  be  paid 
“from  the  appropriate  allocation  or  allo¬ 
cations.”  Additionally,  since  Section  143 
(b)(1)  of  Title  I  requires  the  allocation 

to  State  educational  agencies  of . 1 

per  centum  of  the  amount  allocated  to 
the  State  and  its  local  educational  agen¬ 
cies,”  the  withdrawal  by  the  Commis¬ 
sioner  of  a  portion  of  the  allocations  to 
one  or  more  lo(^l  educational  agencies  in 
a  State  would  result  in  the  reduction  of 
the  State’s  allocation  under  that  section 
and  a  reduction  in  its  administrative  re¬ 
sponsibilities. 

3.  Comment.  Two  commenters  a,sked 
for  clarification  as  to  whether  the  State 
educational  agency  could  have  the  au¬ 
thority  to  review  any  contracts  the  Com¬ 
missioner  may  enter  into  as  a  result  of 
exercising  the  by-pass  provisions. 

Response.  While  no  change  has  been 
made  in  the  regulations,  it  should  be 
noted  that,  as  stated  in  Section  141A<b) 
(3)  of  the  Act,  “When  the  Commissioner 
arranges  for  services  pursuant  to  this 
section,  he  shall,  after  consultation  with 
appropriate  public  and  private  school 
officials,  pay  the  cost  of  such  services 
from  the  appropriate  allocation  or  allo¬ 
cations  under  this  title.”  Officials  of  the 
State  educational  agency  would  be  con¬ 
sidered  among  the  “appropriate  public 
school  officials”  for  this  purpose. 

5  116.25  Parent  advisory  councils — 1. 
Comment.  A  large  number  of  comment¬ 
ers  were  opposed  to  the  establishment  of 
parent  advisory  councils  at  the  school 
level,  or  w^ere  opposed  to  school  advisory 
coimcils  for  small  school  districts  or  for 
schools  receiving  small  Title  I  grants. 
The  suggested  definitions  of  a  small 
grant  ranged  from  $10,000  to  $100,000 
and  the  suggested  levels  for  small  school 
districts  ranged  from  3,000  to  10,000  en¬ 
rolled  students. 

Response.  No  change  has  been  made  as 
a  result  of  these  comments.  The  require¬ 
ment  that  there  be  coimcils  at  every 
school  served  is  stated  in  Section  141(a) 
(14)  of  the  Act.  The  regulations  permit 
a  local  educational  agency  with  less  than 
1,000  children  enrolled  in  all  project 
schools  to  have  the  district  advisory 
council  also  serve  as  the  council  for  each 
of  its  schools. 

2.  Comment.  Three  commenters  sug¬ 
gested  that  the  regulations  mandate 
State  parent  advisory  councils. 

Response.  Unlike  otlier  Federal  pro¬ 
grams  in  elementary  and  seco^^'dary  edu¬ 
cation,  there  is  no  requirement  in  Title  I 
of  the  Act  for  a  State  advisory  council. 
Moreover,  the  nature  of  the  Title  I  pro¬ 
gram  is  such  that  it  would  not  be  appro¬ 
priate  to  require  State  advisory  councils 
in  order  to  increase  the  effectiveness  of 
local  programs.  A  State  educational 


agency,  is  free  to  form  a  State  parent  ad¬ 
visory  council  if  it  finds  such  a  council 
would  increase  the  effectiveness  of  its  ad¬ 
ministration  of  the  Title  I  program. 

3.  Comment.  One  commenter  wanted 
the  State  educational  agency,  in  con¬ 
junction  with  appropriate  consumer 
groups,  to  develop  a  specific  list  of  re¬ 
quired  activities  to  be  carried  out  by  each 
parent  advisory  coimcil. 

Response.  No  change  was  made  in  the 
regulations.  Paragraph  (g),  “Involve¬ 
ment  of  councils,”  already  gives  guidance 
as  to  the  type  of  activities  in  which 
parent  councils  are  to  be  engaged,  con¬ 
sistent  with  Section  141(a)  (14)  (C)  of 
the  Act.  In  addition,  paragraph*  (h) ,  “Ad¬ 
ditional  rules  and  procedures,”  permits 
the  State  educational  agency  to  issue  ad¬ 
ditional  rules  and  procedures,  not  incon¬ 
sistent  with  the  regulations,  which  may 
be  necessary  to  ensure  the  proper  func¬ 
tioning  of  the  parent  councils.  However, 
it  is  left  to  the  discretion  of  the  State 
agency  as  to  whether  such  additional 
rules  and  procedures  are  adopted. 

4.  Comment.  Eleven  commenters 
wanted  the  regulations  to  restrict  par¬ 
ticipation  in  selection  of  parent  advisory 
council  members  to  only  those  parents 
whose  children  were  eligible  to  receive 
Title  I  services  in  a  particular  attend¬ 
ance  area. 

Response.  No  change  has  been  made  in 
the  regulations.  The  current  regulations 
regarding  selection  are  taken  directly 
from  Section  141(a)  (14)  (B)  of  the  Act 
which  states  that  parent  advisory  council 
members  must  be  “selected  by  the 
parents  in  each  school  attendance  area.” 
To  further  restrict  the  selection  process 
would  be  inconsistent  with  Section  421 
(c)  (2)  (B)  of  the  General  Education 
Provisions  Act. 

5.  Comment.  Many  commenters  were 
concerned  about  the  powers  and  au¬ 
thority  of  the  parent  advisory  councils. 
Some  commenters  wanted  the  councils  to 
have  a  “sign  off”  authority  on  the  local 
educational  agency’s  application.  Other 
commenters  strongly  urged  that  the 
councils  not  be  given  such  a  “sign  off” 
responsibility. 

Response.  No  change  has  been  made 
in  the  regulations.  In  accordance  with 
Section  141(a)  (14)  (C) ,  the  councils  have 
only  an  advisory  function;  they  do  not 
have  the  power  to  prevent  the  submission 
of  an  application  by  refusing  to  “sign 
off.”  However,  since  Section  141(a)  (14) 
(C)  of  the  Act  requires  the  local  educa¬ 
tional  agency  to  give  the  parent  councils 
in  its  district  “responsibility  for  advising 
it  in  the  planning  for,  and  the  imple¬ 
mentation  and  evaluation  of  •  •  *  pro¬ 
grams  and  projects,”  the  local  educa¬ 
tional  agency  must  insure  that  it  has  the 
advice  of  its  councils  on  the  application 
and  on  major  decisions  affecting  the 
operation  of  such  programs  and  projects. 

6.  Comment.  Six  commenters  w'ere 
concerned  about  the  length  of  time  for 
which  the  local  educational  agency  is  re¬ 
sponsible  for  furnishing  prior  applica¬ 
tions  and  evaluations  of  Title  I  projects. 
The  commenters  felt  that  the  local  edu¬ 
cational  agency  should  not  be  required  to 
furnish  all  past  applications  and  evalua¬ 
tions,  some  of  which  are  ten  years  old. 


Respo7ise.  A  reference  to  the  avail¬ 
ability  of  information  requirements  in 
§  116.45  has  been  added  to  subparagraph 
(g)'(2)  to  indicate  that  such  information 
has  to  be  kept  available  for  only  5  years 
after  the  completion  of  the  relevant  Title 
I  project  or  until  an  impending  audit  has 
been  completed  and  resolved. 

7.  Comment.  Another  commenter  felt 
that  the  requirement  to  provide  the  ad¬ 
visory  councils  with  relevant  information 
and  documents  was  already  accom¬ 
plished  in  proposed  §  116.35,  “Public  in¬ 
formation,”  and  should  not  be  repeated 
in  §  116a.25. 

Response.  Paragraph  (g)  containing 
the  requirements  for  the  provision  of  in¬ 
formation  to  councils  has  been  stream¬ 
lined  and  replaced  by  more  general 
standards  and  a  cross-reference  to  the 
“Public  information”  paragraph  in 
§  116.45.  However,  because  of  the  unique 
and  important  role  of  councils,  the 
council  members  must  be  automatically 
furnished  with  certain  specified  docu¬ 
ments,  such  as  copies  of  the  complete 
Title  I  statute  and  regulations,  and  the 
council  must  be  furnished  with  the  local 
educational  agency’s  current  application. 

8.  Comment.  Several  commenters 
wanted  each  council  member  to  receive 
relevant  information  and  documents 
rather  than  each  advisory  council,  and 
recommended  that  paragraph  (g)  be  re¬ 
vised  accordinglv. 

Response.  Subparagraph  (g)(1)  has 
been  revised  to  indicate  that  several  im¬ 
portant  documents  must  be  provided  to 
each  council  member.  In  order  to  as¬ 
sure  effective  participation  by  all  the 
council  members,  each  member  will  re¬ 
ceive  a  copy  of  Title  I  of  the  Act,  and 
the  Federal  and  State  regulations  and 
guidelines.  Copies  of  the  other  appro¬ 
priate  materials,  such  as  the  project 
application  and  periodic  reports,  which 
are  issued  frequently  and  tend  to  be 
lengthy,  are  to  be  furnished  to  each  advi¬ 
sory  council  rather  than  each  member. 

9.  Comment.  Several  commenters 
urged  that  parents  employed  by  the  lo¬ 
cal  educational  agency  not  be  counted 
as  part  of  the  majority  that  are  required 
to  be  parents  of  children  to  be  served 
and  that  the  regulations  be  amended 
accordingly. 

Response.  No  change  was  made  in  the 
regulations.  At  this  time,  it  is  felt  that 
this  type  of  provision  is  best  left  to  local 
discretion. 

10.  Comment.  Four  commenters  were 
concerned  about  releasing  the  names 
of  Title  I  parents  for  the  purpose  of  hav¬ 
ing  such  parents  considered  for  selec¬ 
tion  to  parent  councils.  The  commenters 
felt  strongly  that  the  confidentiality  of 
the  parents’  names  had  to  be  maintained 
until  and  unless  an  individual  parent 
consented  to  be  Identified. 

Response.  While  this  safeguard  was 
already  specified  in  the  proposed  para¬ 
graph  (c),  a  new  sentence  was  added 
in  paragraph  (c)  to  emphasize  the 
principle  of  confidentiality  with  respect 
to  parents  eligible  to  serve  on  advisory 
councils. 

11.  Comment.  Two  commenters 
sought  clarification  as  to  the  exact  date 
when  the  local  educational  agencies 
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would  be  reqviired  to  establish  school 
advisory  coimcils. 

Response.  No  change  was  made  in  the 
regulations.  Pub.  L.  93-380,  which  re¬ 
quires  school  advisory  councils,  was  en¬ 
acted  on  August  21,  1974,  and  the  re¬ 
quirement  to  establish  school  advisoiir 
councils  w'as  effective  sixty  days  after 
the  enactment  (see  Section  2(c)  of  Pub. 
L.  93-380) .  The  local  educational  agen¬ 
cies  were  required,  therefore,  to  form 
school  advisory  councils  as  soon  as  pos¬ 
sible  after  the  effective  date. 

12.  Comment.  Three  commenters 
wanted  the  local  educational  agency  to 
provide  an  assurance  in  its  application 
that  it  was  in  compliance  with  the  pro¬ 
visions  of  paragraphs  (a)  and  (g)  estab¬ 
lishing  parent  councils  rather  than 
demonstrate  in  the  application  that  It 
was  in  compliance  with  such  provisions. 

Response.  No  change  was  made  in  the 
regulations.  By  statute,  the  State  educa¬ 
tional  agency  is  required  to  make  a  deter¬ 
mination  that  the  local  educational 
agency  has  established  parent  councils 
in  accordance  with  Section  141(a)  (14) 
of  the  Act  and,  therefore,  would  need  a 
brief  description  of  the  formation  and 
operation  of  those  councils. 

13.  Comment.  Several  commenters  in¬ 
dicated 'some  difficulty  in  interpreting 
the  language  used  in  subparagraph  (a) 
(1)  which  referred  to  the  majority  mem¬ 
bership  of  the  parents  of  children  “who 
participated  in  the  program  in  the  pre¬ 
ceding  year  or  will  participate  in  the 
current  year’s  program.” 

Response.  This  language  has  been 
clarified  to  indicate  that  parents  of  chil¬ 
dren  who  are  participating  in  Title  I 
during  the  current  project  year  or  who 
will  be  participating  in  the  proposed  pro¬ 
gram  for  the  following  project  year  (if 
determinable)  must  constitute  the 
majority  membership  of  the  advisory 
council. 

14.  Comment.  Several  commenters 
suggested  that  paragraph  (d)  contain 
more  specific  methods  of  selecting  parent 
advisory  council  members.  These  sug¬ 
gestions  included:  the  selection  of  non¬ 
parent  members  by  the  parent  members, 

'the  selection  of^all  members  by  parents 
and  staff  in  eligible  schools,  the  reqtiired 
selection  of  district  advisory  council 
members  from  the  membership  of  the 
school  advisory  cotmcUs,  and  the  selec¬ 
tion  of  parent  advisory  cotmcil  members 
by  an  existing  parent  organization. 

Response.  No  change  has  been  made 
in  the  regulations.  The  proposed  regula¬ 
tions  were  written  both  to  conform  with 
the  specific  requirements  of  the  statute 
and  to  provide  maximum  flexibility  for 
the  State  and  local  educational  agencies 
to  encourage  parent  Involvement.  The 
method  of  selection,  therefore,  is  left  to 
the  discretion  of  the  local  educational 
agency  (in  consultation  with  the  district 
advisory  coimcil)  as  to  what  it  deems  to 
be  the  most  effective  method  of  encour¬ 
aging  parent  involvement,  as  long  as 
such  methods  do  not  preclude  or  dis¬ 
courage  participation  by  all  parents  in  a 
project  area  in  the  selection  of  coimcil 
members. 

15.  Comment.  One  commenter  re¬ 
quested  funds  in  addition  to  the  existing 


Title  I  allocation  to  local  educational 
agencies,  to  help  maintain  school  parent 
advisory  coimcUs. 

Response.  No  change  was  made  in  the 
regulations.  The  Commissioner  does  not 
have  the  authority  to  authorize  a  further 
appropriation  without  Congressional 
action. 

16.  Comment.  One  commenter  wanted 
the  regulations  to  require  the  State  edu¬ 
cational  agency  to  provide  staff  to  help 
the  planning  and  coordination. 

Response.  No  changes  have  been  made 
in  the  regulations.  Under  Section  143(b) 
of  the  Act,  the  State  educational  agency 
is  responsible  for  ensuring  proper  and 
efficient  administration  of  the  Act  and 
under,  such  authority,  may  provide  any 
technical  assistance  it  deems  necessary  to 
local  educational  agencies  to  ensure  the 
proper  functioning  of  parent  advisory 
councils.  Moreover,  local  educational 
agencies  under  Section  141(a)  (14)  are 
considered  to  have  the  prime  respon¬ 
sibility  for  th.e  training  of  their  advisory 
councils. 

17.  Comment.  One  commenter  was  con¬ 
cerned  that  compliance  with  proposed 
paragraph  (d)  to  inform  the  general  pub¬ 
lic  of  the  time,  place,  and  method  of 
selecting  council  members  would  require 
enormous  amounts  of  time  and  paper 
work. 

Response.  No  change  has  been  made  in 
the  regulations.  Flexibility  is  given  In 
determining  the  appropriate  form  of 
notice.  It  should  be  noted  that  notice  to 
the  public  through  conventloned  means  of 
communication,  such  as  local  newspaper 
and  media  announcements  would  gen¬ 
erally  be  satisfactory. 

18.  Comment.  One  commenter,  in  re¬ 
ferring  to  proposed  subparagraph  (g) 
(6)  which  required  a  local  educational 
agency  to  have  adequate  procedures  for 
responding  to  parent  complaints  and  sug¬ 
gestions.  urged  that  all  complaints  be 
in  written  form  and  that  no  responses  to 
complaints  were  needed.  In  addition,  the 
commenter  felt  this  requirement  was  an 
attempt  by  the  Federal  government  to 
dictate  local  administrative  practices. 

Response.  Subparagraph  (g)  (6) ,  as 
proposed,  has  been  deleted  and  relevant 
complaint  procedmes  a^ 'now  included 
in  S  116.6.  In  order  for’  the  State  edu¬ 
cational  agencies  and  the  Commissioner 
to  carry  out  their  mutual  administrative 
re'Sponsibilities,  certain  minimum  stand¬ 
ards  of  dealing  with  cwnplaints  are 
maintained. 

§  116a.26  Comparability  of  services — 
1.  Comment.  Several  commenters  stated 
--that  the  date,  October  1,  which  the  Com¬ 
missioner  designated  for  determinations 
of  comparability  in  Fiscal  Years  1974  and 
1975  was  either  too  early  for  enrollments 
to  be  stabilized,  or  it  failed  to  coincide 
with  dates  or  periods  established  by  the 
State  for  reports  which  Include  data  re¬ 
lated  to  comparability. 

Response.  The  revised  regulations  in 
paragraph  (c)  enable  each  State  educa¬ 
tional  agency  to  establish  the  date  or  re¬ 
porting  period  for  comparability  pur¬ 
poses,  not  later  than  Nov^ber  1,  that 
best  coincides  with  the  date  or  period  for 
State  reports.  To  that  extent,  the  State 
educational  agency  may  take  Into  ac- 


42901 

count  the  stability  of  enrollments  in  set¬ 
ting  the  reporting  date. 

2.  Comment.  Several  ccxnmenters  urged 
that  the  averages  for  the  cmnparabillty 
Indicators  from  all  of  the  Title  I  schools 
rather  than  each  .Title  I  school  in  a  par¬ 
ticular  grade  span  be  compared  to  Uie 
corresponding  averages  for  all  non-Title 
I  schools. 

Response.  No  change  has  been  made  in 
the  regulations.  In  light  of  the  legislative 
history  (see  particularly  the  Congres¬ 
sional  debates  in  Cong.  Rec.  S.  4361,  H. 
2690  and  H.  2692,  daily  eds.  March  24, 
1970,  and  Aprir7,  1970),  this  interpreta¬ 
tion  of  the  statute  (Section  141(a)(3) 
(O)  was  rejected.  Such  an  interpreta¬ 
tion  would  permit  Title  I  services  to  be 
provided  at  schools  that  were  grossly 
underfimded,  provided  there  were  com¬ 
pensating  expenditures  from  State  and 
local  funds  in  other  project  area  schools. 

3.  Comment.  Several  commenters  in¬ 
dicated  that  the  proposed  rules  did  not 
recognize  sufficiently  the  effect  of  school 
size  on  staff  ratios  and  expenditures  per 
puplL 

Response.  Subparagraph  (i)  (4)  has 
been  added  to  allow  a  local  educational 
agency  to  divide  a  grade  span  group  into 
two  size  groups  if  a  school  in  the  grade 
span  group  has  an  enrollment  that  is 
at  least  two  times  that  of  another  such 
school  (The  latter  school  must  have  an 
enrollment  of  over  100  students). 

4.  Comment.  With  respect  to  schools 
with  enrollments  of  100  or  less,  some 
commenters  pointed  out  that  schools  with 
enrollments  of  five  or  ten  children  should 
not  be  compared  with  schools  wiUi  en¬ 
rollments  of  90-100  children. 

Response.  Paragraph  (k)  has  been  re¬ 
vised  to  allow  a  local  educational  agency 
to  file  a  statement  of  policies  assuring 
comparability  of  the  allocation  of  re¬ 
sources  to  schools  having  under  100  en¬ 
rollment,  rather  than  meeting  compara¬ 
bility  through  a  report  as  set  forth  in 
paragraph  (b). 

5.  Comment.  A  number  of  commenters 
asked  that  the  p>ermisslble  variance  of 
five  percent  from  the  comparability 
ratios  (children  per  staff  member  tmd 

.expenditures  -for  instruetionai  salaries 
less  payments  for  length  of  sorvlce) 
based  on  the  average  of  non-Tltle  I 
schools  be  increased.  Some  of  those  com¬ 
menters  Indicated  that  they  are  making 
such  requests  b^ause  of  wide  ranges  in 
the  sizes  of  the  schools  in .  their 
communities. 

Response.  While  no  changes  were  made 
in  the  permissible  variance,  the  new  divi¬ 
sion  of  schools  by  size  detailed  in  the 
response  to  comment  3  of  this  section 
should,  to  some  degree,  serve  to  meet 
the  objectives  of  those  who  wanted  a 
change  in  the  variance.  It  should  be 
noted  that  the  five  percent  variance  is 
consistent  with  the  decision  in  the  rele¬ 
vant  case  of  Hobson  v  Hansen  269  F. 
Supp.  401  (D.C.D.C.  1967),  affd.  sub, 
nom.,  Smuck  v  Hansen  132  U.S.  App. 
D.C.,  372,  408  F.  2d.  175  (1969) . 

6.  Comment.  The  provisions  for  re¬ 
ports  on  expenditure  for  materials  and 
supplies  contained  in  the  proposed  sub- 
paragraph  (b)  (7)  were  (diaracterlzed  by 
some  commenters  as  “punitive,”  because 
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such  reports  have  been  required  only 
of  those  local  educational  agencies  which 
iniMftiiy  fall  to  demonstrate  compara¬ 
bility.  They  also  related  their  experience 
that  such  data  are  difficult  to  collect  and 
maintain  and,  therefore,  recommended 
that  this  requirement  be  deleted. 

Response.  This  subparagraph  has  been 
deleted.  However,  subparagraph  (h)  (3) 
has  been  revised  to  include  a  statement 
of  policy  ensuring  that  the  materials  and 
supplies  are  distributed  in  a  comparable 
manner.  Because  of  the  legislative  history 
(see  Sen.  Kept.  No.  91-634  pp.  14-15 
(1970)),  information  concerning  mate¬ 
rials  and  supplies  is  a  relevant  part  of 
the  comparability  requirements. 

7.  Comment.  A  few  commenters  rec¬ 
ommended  that  a  single  measure  of  the 
comparability  of  services  be  adopted. 
Some  of  the  commenters  suggested  the 
measure  be  the  ratio  of  children  enrolled 
to  instructional  staff.  Still  others  sug¬ 
gested  expenditures  (for  instructional 
salaries)  per  pupil.  In  both  cases  the 
commenters  reasoned  that  a  demonstra¬ 
tion  of  an  equitable  preliminary  alloca¬ 
tion  of  resources,  either  in  numbers  of 
instructional  staff  or  expenditures  per 
child  for  instructional  salaries,  should 
be  sufficient  to  determine  that  compara¬ 
ble  services  are  being  provided  for  proj¬ 
ect  area  schools. 

Response.  The  regulation  in  this  re¬ 
gard  has  been  retained.  The  multiple 
standards  are  consistent  with  the  legis¬ 
lative  history  (see  Sen.  Kept.  No.  91-634, 
pp.  14-15  (1970)).  Additionally,  while  a 
plan  for  allocating  staff  or  fun(is  among 
the  schools  of  a  local  educational  agency 
is  important  and  perhaps  a  necessary 
management  device,  it  is  the  actual  de¬ 
livery  of  those  resources  to  Individual 
schools  that  must  form  the  basis  for  de- 
termlnaticms  of  comparability. 

8.  Comment.  One  commenter  suggested 
that  only  teachers,  and  not  principals, 
librarians,  and  special  Instructional  per¬ 
sonnel  be  counted  for  the  purposes  of 
comparability  since  the  last  three  cate¬ 
gories  of  staff  are  frequently  assigned  on 
a  school  basis  rather  ^an  on  the  basis  of 
the  number  of  children,  a  condition  that 
frequently  leads  to  adverse  comparability 
determinations  when  project  area  schools 
are  compared  with  nonproject  area 
schools  with  considerably  .smaller  enroll¬ 
ments. 

Response.  The  size  of  school  problem 
noted  by  this  commenter  has  been  taken 
care  of  by  the  addition  of  subp£u*agraph 
(1)  (3) ,  as  noted  in  response  to  comment 
3  of  this  section.  However,  the  categor¬ 
ies  of  principals,  librarians,  and  special 
Instructional  personnel  have  been  main¬ 
tained  as  relevant  for  comparability  pur¬ 
poses  since  the  Congressional  debate  on 
the  subject  indicate  that  Congress  want¬ 
ed  Information  on  a  brosuler  category  of 
staff  than  merely  classroom  teachers  (see 
the  debates  as  cited  in  the  response  to 
comment  2  above).  It  is  also  felt  that 
principals,  librarians,  and  special  in¬ 
structional  personnel  do  affect  the  qual¬ 
ity  of  instructional  services  offered  to 
students  in  Title  I  and  non-Title  I 
schools,  and  therefore,  are  relevant  to 
comparability  determinations. 


9.  Comment.  Another  commenter  sug¬ 
gested  that,  for  comparability  purposes, 
certain  staff  members,  particularly 
teacher  aides,  be  counted  at  a  fraction 
of  their  actual  number.  This  commen¬ 
ter  also  expressed  the  need  to  permit  dif¬ 
ferent  combinations  of  profei^onal  and 
paraprofessional  staff  without  jeopardiz¬ 
ing  the  comparability  of  some  Title  I 
schools. 

Response.  No  change  was  made  in  tlie 
regulations.  While  the  concern  for  allow¬ 
ing  flexibility  of  staffing  patterns  for  var¬ 
ious  schools  is  understandable,  there  is 
no  recognized  standard  for  converting  a 
certain  number  of  aides  to  an  equivalent 
number  of  teachers.  To  some  degree,  this 
concern  is  met  by  the  fact  that  levels  of 
preparation  are  reflected  in  the  expendi¬ 
ture  per  pupil  (.salaries  less  longevity). 

10.  Comment.  A  number  of  commenters 
questioned  the  need  for  the  inclusion  of 
data  on  expenditures  for  instructional 
staff  based  on  length  of  service  (longev¬ 
ity)  as  required  by  proposed  subpara¬ 
graph  (b)(3),  and  on  children,  instruc¬ 
tional  staff,  and  expenditures  for  such 
staff  as  required  by  proposed  subpara¬ 
graph  (b)  (8)  with  respect  to  State  and 
locally  funded  special  or  compensatory 
programs.  Their  comments  were  based  on 
the  fact  that  such  data  are  not  actually 
required  for  determinations  of  compara¬ 
bility. 

Response.  The  proposed  subparagraph 
(b)(3)  has  been  deleted.  Proposed  sub- 
paragraph  (b)  (8)  has  been  kept  so  that 
it  may  be  used  in  assessing  the  effect  of 
such  exclusions  on  determinations  of 
comparability. 

11.  Comment.  A  group  of  commenters 
from  one  State  requested  that  recogni¬ 
tion  be  given  to  the  provisions  of  their 
State’s  financial  aid  plan  which  requires 
a  high  degree  of  equalization  with  respect 
to  funding  not  only  on  an  interdistrict 
basis  but  also  on  a  school  by  school  basis. 
The  same  State’s  formula  for  determin¬ 
ing  equalization  also  Includes  the  use 
of  various  weighting  factors  for  different 
types  of  children  and  for  children  at  dif¬ 
ferent  grade  levels. 

Response.  In  light  of  these  comments, 
changes  were  made  in  subparagraph  (b) 
(1),  to  permit  the  weighting  of  actual 
enrollments  in  accordance  with  the 
weightings  indicated  by  State  or  local 
school  finance  plans  provided  such 
weightings  are  reasonable  and  imiform- 
ly  applied. 

12.  Comment.  A  few  commenters  asked 
whether  the  provisions  concerning  re¬ 
vised  comparability  reports  required  that 
all  data  on  such  a  report  be  as  of  the  same 
date. 

Response.  Addlticmal  language  has 
been  supplied  in  subparagraph  (f)  (1)  to 
make  it  clear  that  revised  comparability 
reports  must  contain  data  as  of  one  date, 
the  date  that  the  reall(X)ation  of  resources 
actually  takes  effect. 

13.  Comment.  One  commenter  recom¬ 
mended  that  a  resolution  of  the  board  of 
the  local  educational  agency  be  accepted 
as  the  evidence  of  the  reallocation  of 
personnel  that  is  required  when  submit¬ 
ting  a  revised  report  and  that  an  appro¬ 
priate  change  be  made  to  the  regulations. 


Response.  No  such  change  was  vnade  in 
the  regulations.  Comparability  is  meas¬ 
ured  in  terms  of  the  status  of  services  at 
points  in  time.  Comparability  based  on 
intention  is  an  Incomplete  measure  of 
actual  services  at  any  one  point  in  time; 
a  resolution  showing  intent  to  provide 
comparable  services  is  not  a  measure  of 
the  actual  services. 

14.  Comment.  A  few  commenters  ob¬ 
jected  to  the  requirement  that  State  and 
locally  funded  services  for  handicapped 
children  or  for  bilingual  programs  for 
children  with  limited  English-speaking 
ability  must  be  provided  in  project  areas 
on  a  basis  comparable  to  that  for  non¬ 
project  areas  if  expenditures  for  such 
services  are  excluded  from  a  determina¬ 
tion  of  average  per  pupil  expenditure. 
They  suggested  that  this  requirement  in 
proposed  paragraph  (j)  be  deleted. 

Response.  No  change  has  been  made 
In  the  regulations.  This  “comparability 
type’’  requirement  appears  in  the  deflmi- 
tion  of  “excess  costs’’  in  the  statute  (Sec¬ 
tion  403(17)  of  Pub.  L.  81-874)  and  is  ap¬ 
plied  to  the  comparability  requirements 
of  Section  141(a)  (3)  (C)  on  the  basis  of 
the  legislative  history  (See  House  Rep. 
No.  93-805,  pp.  17-18  (1974) ;  and  Sen. 
Rept.  No.  93-1026,  p.  147  (1974)). 

15.  Comment.  Another  commenter  on 
the  provisions  for  the  exclusion  of  State 
and  local  funds  for  handicapped  children 
requested  that,  in  the  case  of  part-time 
classes,  provision  be  made  for  adjust¬ 
ments  in  the  number  of  children  reported 
as  enrolled  so  as  to  reflect  the  fact  that 
such  handicapped  children  were  also 
being  served  part-time  in  regular  classes. 

Response.  The  provisions  of  subpara¬ 
graph  (j)  (2)  have  been  adjusted  accord¬ 
ingly  to  allow  the  exclusion  requested. 

16.  Comment.  One  commenter  objected 
to  the  provision  in  subparagraph  (f)  (3) 
regarding  the  case  of  a  finding  of  non¬ 
comparability  after  December  1  that 
Title  I  funding  for  the  local  educational 
agency  would  be  suspended  as  of  the  date 
of  the  finding.  The  commenter  recom¬ 
mended  that  the  local  educational  agen¬ 
cy  be  given  thirty  days  to  make  the  neces¬ 
sary  changes  and  file  a  revised  compara¬ 
bility  report. 

Response.  Ihe  regulation  has  been 
modified,  taking  into  account  this  con¬ 
cern.  No  time  limit  has  been  set.  How¬ 
ever,  the  reg\ilation  now  states  that  if 
“prompt”  action  is  taken  to  correct  the 
non-compliance,  there  wi'l  be  no  suspen¬ 
sion  of  the  approval.  Whether  a  local 
educational  agency  acted  “promptly”  to 
correct  its  non-compliance  status  would 
have  to  be  determined  on  a  case-by-case 
basis  depending  on  such  factors  as  the 
amount  of  corrective  action  needed,  the 
size  of  the  school  district,  and  the  com¬ 
pliance  history  of  that  district  for  that 
year. 

17.  Comment.  One  commenter  asked 
that  consideration  be  given  to  counting 
children  in  less  than  full-day  kinder¬ 
garten  programs  on  a  full-time  equiva¬ 
lency  basis. 

Response.  Recognizing  the  special 
nature  of  kindergarten  programs,  i^ro- 
priate  language  has  been  provided  to 
subparagraph  (b)  (1)  to  allow  part-time 
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kindergarten  children  to  be  counted  on 
a  full-time  eqiiivalency  basis. 

Othks  Chanozs  nr  Part  116a 

.  1.  Several  typographical  and  technical 
corrections  were  made.  Additionally, 
various  changes  were  Included  as  a  means 
of  clariflcatlcm. 

2.  As  indicated  in  the  siunmary  of 
comments  on  S  116.2,  the  definition  of 
“educationally  deprived  children”  is  now 
included  in  S  116a.2.  Conforming 
changes  have  been  made  to  make  it 
suitable  to  the  local  educational  agency 
program. 

3.  In  S  116a.5(b),  the  final  sentence 
has  been  modified  to  indicate  that,  con¬ 
sistent  with  Section  144  of  the  Act,  the 
amoimt  of  a  Title  I  allocation  attributa¬ 
ble  to  children  in  a  local  institution  Is 
not  available  for  reallocation.  Another 
sentence  was  added  concerning  the 
length  of  the  stay  of  children  in  institu¬ 
tions  for  allocation  purposes. 

4.  In  §  116a.ll(a),  a  new  subpara¬ 
graph  (4)  was  added  for  the  purpose  of 
defining  “maximum  grant”  as  used  in 
this  subsection  for  the  purpose '  of 
clarity. 

'  5.  Section  116a.l3  of  the  notice  of  pro¬ 
posed  rulemaking  has  been  deleted,  since 
Section  101(a)  (4)  (B)  of  Pub.  L.  93-380 
r^)ealed  Part  C  of  Title  I  as  of  July  1, 
1975.  Accordingly,  proposed  §  116a.l4  has 
been  renumbered  §  116a.l3. 

6.  A  phrase  has  been  added  in  §  116a.- 
20(d)  to  emphasize  that  the  use  of  the 
“no-wide  variance”  provision  by  a  local 
educational  agency,  which  meets  the  ap¬ 
propriate  standards,  is  optional. 

7.  In  §  116a.20(f),  the  number  of  chil¬ 
dren  eligible  to  receive  benefits  under  the 
National  School  Lunch  Act  has  been 
added  as  a  possible  indicator  of  the  num¬ 
ber  of  children  from  low-income  families 
for  specified  purposes. 

8.  As  indicated  in  the  comments  on 
§  116.40,  the  provision  concerning  serv¬ 
ices  “or^narily  provided”  with  State  and 
local  funds  is  now  found  in  S  116a.22(b) 
(10),  and  modified  to  address  the  use  of 
Title  I  fxmds  when  State  and  local  fimds 
are  providing  services  that  are  similar 
to  those  provided  under  Title  I. 

9.  Provisions  in  the  proposed  §  116a.- 
23(f)  which  pertained  to  the  use  of 
equipment  on  private  school  premises 
have  been  moved  to  §  116.36. 

10.  §  116a.23-l(e)  has  been  shortened 
and  now  Incorporates  by  reference  statu¬ 
tory  provisions  hi  Section  141A(b)  (4)  of 
the  Act  for  review  by  the  Court  of  Ap¬ 
peals  of  the  Commissioner’s  actions  im- 
der  this  section  of  the  regulations  and 
Section  141A  of  the  Act. 

11.  In  §  116a.25(a),  subparagraphs  (5) 
and  (6)  have  added  provisions  to  Insure 
that  operating  procedures  and  coordina¬ 
tion  among  parent  councils  have  been 
provided. 

12.  Paragraph  (c)  of  §  116a.25  has  been 
modified  to  indicate  that  the  local  edu¬ 
cational  agency  shall  consult  with  the 
district  council  in  establishing  proce¬ 
dures  to  identify  parents  eligible  for 
membership. 

13.  In  fi  116a.25(d>.  provisions  have 
been  added  to  indicate,  where  appro¬ 


priate.  that  a  local  educational  agency 
shall  consider  the  publication  of  notices 
for  elections  in  a  language  other  than 
English;  and  to  indicate  that  district  ad¬ 
visory  council  members  shall  reside  in 
the  district  and  school  members  ^all 
reside  in  the  attendance  area  of  that 
school. 

14.  In  subparagraph  (i)  (1)  of  S  116a.- 
26,  a  sentence  has  been  added  to  indi¬ 
cate  that  schools  serving  eight  or  more 
grades  may  be  considered  as  a  separate 
grade  span  group  for  the  puiposes  of 
determining  comparability. 

15.  A  new  final  paragraph  (o)  has 
been  added  to  §  116a.26  which  excludes 
from  the  comp>arability  provisions,  local 
educational  agencies  receiving  ninety- 
five  percent  or  more  of  their  fimds  frixn 
Federal  sources.  This  exclusion  parallels 
S  116.19(e)  in  the  maintenance  of  effort 
provisions. 

Effective  date:  Pursuant  to  Section 
431(d)  of  the  Cleneral  Education  Provi¬ 
sions  Act,  as  amended,  (20  U.S.C.  1232 
(d) )  these  regulations  have  been  trans¬ 
mitted  to  the  Congress  concurrently  with 
the  publication  of  this  document  in  the 
Federal  Register.  That  section  provides 
that  regulations  subject  thereto  shall  be¬ 
come  effective  on  the  forty-fifth  day  fol¬ 
lowing  the  date  of  such  transmission, 
subject  to  the  provisions  therein  con¬ 
cerning  Congressional  action  and  ad¬ 
journment. 

(Catalog  of  Federal  Domestic  A^istance 
Program  Numbers  13.427,  Educationally  De¬ 
prived  Children-Handlcapped  (Pub.  L.  89- 
313);  13.428,  Educationally  Deprived  cmi- 
dren-Local  Educational  Agencies;  13.429, 
Educationally  Deprived  Chlldren-Migrants; 
13.430,  Educationally  Deprived  Children- 
State  Administration;  13.431,  EducationaUy 
Deprived  CbUdren  in  State  Administered  In¬ 
stitutions  Serving  Neglected  or  Delinquent 
CbUdren) 

Dated:  May  26, 1976. 

T.  H.  Bell, 

U.S.  Commissioner  of  Education. 

Approved:  September  16, 1976. 

David  Mathews, 

Secretary  of  Health,  Education, 
and  Welfare. 


PART  116— FINANCIAL  ASSISTANCE  TO 
LOCAL  EDUCATIONAL  AGENCIES  AND 
STATE  AGENCIES  TO  MEET  THE  SPE^ 
CIAL  EDUCATIONAL  NEEDS  OF  EDUCA¬ 
TIONALLY  DEPRIVED,  HANDICAPPED, 
MIGRANT,  AND  NEGLECTED  AND  DE¬ 
LINQUENT  CHILDREN — GENERAL  PRO¬ 
VISIONS 

Subpart  A — Scop* 

Sec. 

116.1  Applicability. 

116.2  Definitions. 

Subpart  B — Duties  and  Functions  of  Stat* 
Educational  Agencies 

116.3  Participation  of  States. 

116.4  State  administration  and  technical 

assistance. 

116.8  Approval  by  State  educational  agency 
of  applications  from  applicant 
agencies. 

116.6  Review  and  complaint  procedures. 

116.7  Reports  by  State  educational  agen¬ 

cies. 


Subpart  C — Payments 

Sec. 

116.17  Payment  procedures. 

116.18  Title  X  fimds  not  to  be  considered 

In  determining  State  aid. 

116.19  Maintenance  of  effort. 

116.20  Withholding  by  the  Conunlaslonw. 

Subpart  D — Provisions  Relating  to  the  Us*  of 
Funds  for  Particular  Purposes 

116.30  Planning  grants. 

116.31  Cooperative  projects. 

116.32  Construction  and  equipment. 

116.33  Reimbursement  for  expenses  In¬ 

curred  by  parent  councU  members 
and  volunteers. 

116.34  Education  aides. 

116.35  Staffing  for  programs  and  projects. 

116.36  Training. 

116.37-39  [Reserved] 

Subpart  E — Requirements  for  Applicant  Agencies 

116.40  Title  I  funds  supplementary  to 

State  and  local  funds. 

116.41  Relation  of  Title  I  projects  to  other 

programs. 

116.42  Administrative  control  of  Title  I 

property. 

116.43  Measurement  of  educatlooal 

achievement  and  evaluation  of 
programs. 

116.44  Dissemination  and  utilization  of 

results  of  educational  research 
and  demonstrations. 

116.45  Public  information. 

116.46  Reports  by  applicant  agencies. 

116.47  Individualized  educational  plans. 

116.48  Operational  responsibilities. 

Authority:  Sec.  2,  Pub.  L.  89-10,  79  l4tat. 
27,  as  amended.  (20  IT.S.C.  241a-241m,  248, 
244) ,  unless  otherwise  noted. 

Subpart  A — Scope 
'§  116.1  Applicability. 

(a)  Other  Title  I  regulations.  The  reg¬ 
ulations  In  this  part  are  applicable  to  aU 
programs  conducted  under  Title  I  of  the 
Elementary  and  Secondary  Education 
Act  of  1965,  for  which  regulations  are 
contained  in  Parts  116a,  116b,  116c,  and 
116d  of  this  chapter. 

(b)  General  provisions  regulations  for 
Office  of  Education  programs.  Assistance 
provided  under  this  part  is  subject  to  ap¬ 
plicable  provisions  contained  in  Parts 
100,  100b,  and  100c  (and  relevant  ap¬ 
pendices)  of  subchapter  A  of  this  chapter 
(relating  to  fiscal,  administrative,  prop¬ 
erty  management,  and  other  matters). 

(c)  The  text  of  the  Title  I  statute  Is 
contained  in  full  in  the  Appendix  to  this 
part. 

(20U.S.C.  241a) 

§  116.2  Definitions. 

(a)  As  used  in  this  part  and  in  Parts 
116a,  116b,  116c,  and  116d  (except  as 
otherwise  indicated  in  those  parts) — 
“Act”  means  the  Elementary  and  Sec¬ 
ondary  Education  Act  of  1965  (Pub.  L. 
89-10)  as  amended.  Title  n  of  Pub.  L. 
874,  81st  Congress,  which  was  added  by 
Title  I  of  said  Elementary  and  Second¬ 
ary  Education  Act  of  1965,  is  hereinafter 
In  this  part  referred  to  as  Title  I. 

(20  U.S.C.  241a) 

“Applicant  agency”  means  a  local  edu¬ 
cational  agency  that  applies  for  a  grant 
under  Part  116a,  a  State  agency  that  ap¬ 
plies  for  a  grant  under  Part  116b,  or  Part 
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116c,  and  a  State  educational  agency 
that  applies  for  a  grant  under  Part  116d. 

(20  UJS.C.  244(6)  (B)  ) 

“Child  or  chfl^en”  except  where 
otherwise  specified  means  a  person  or 
persons  not  above  21  years  of  age  who, 
imder  State  law,  are  entitled  to  free  pub¬ 
lic  education  which  Is  provided  as  ele¬ 
mentary  and  secondary  education,  not 
above  grade  12.  The  term  also  Includes  a 
person  or  persons  who  are  of  preschool 
age. 

(20  U.S.C.  241C-2,  241e(a)  (1) .) 

(b)  As  used  in  this  part,  and  in  Parts 
116a,  116b,  116c,  and  116d  (except  as 
otherwise  indicated  in  those  parts)  the 
following  terms  have  the  meaning  given 
to  them  in  section  403  of  Pub.  L.  81-874 
(20  U.S.C.  244)  which  is  set  forth  in  the 
appendix  to  this  part : 

Average  dally  attendance 

Average  per  pupil  expenditure 

Commissioner 

Construction 

County 

Current  expenditures 
Elementary  school 
Equipment 
Excess  costs 
Federal  property 
Free  public  education 
Local  educational  agency 
Parent 

School  facilities 
Secondary  school 
State 

State  educational  agency 
(20  UB.C.  241a.  244.) 

Subpart  B — Duties  and  Functions  of  State 
Educational  Agencies 

§  116.3  Participation  of  States. 

(a)  Required  submissions.  Any  State 
desiring  to  participate  under  Title  I  shall 
submit  through  its  State  educational 
agency  to  the  Commissioner  a  general  ap¬ 
plication  and  an  annual  program  plan 
as  set  forth  in  section  434(b)  (1)  (A)  and 
434(b)(1)(B)  of  the  General  Education 
Provisions  Act  and  the  regulations  in 
Part  100b  of  this  chapter.  However,  with 
respect  to  the  program  described  in  Part 
116d  relating  to  migratory  children  of 
migratory  agricultural  workers  or  fisher¬ 
men,  subparagraph  (1)  does  not  apply. 
The  annual  program  plan  shall  include: 

(1)  The  assurances  required  by  Section 
142(a)  (1)  and  (3)  of  Title  I; 

(2)  An  assurance  that  the  State  edu¬ 
cational  agency  will  comply  with  Title  I 
and  the  regulations  in  this  part  and  the 
applicable  provisions  of  Parts  116a,  116b, 
116c,  and  ll6d  of  this  chapter; 

(3)  A  statement  describing  the  pur¬ 
poses  for  which  Federal  funds  will  be 
expended  under  Title  I  during  the  fiscal 
year  for  which  the  annual  program  plan 
is  submitted;  and 

(4)  A  certificate  by  the  appropriate 
State  legal  officer  to  the  effect  that  the 
agency  submitting  the  plan  has  the  au¬ 
thority  under  State  law  to  perform  the 
duties  and  functions  of  a  State  educa¬ 
tional  agency  imder  Title  I  and  the  ap¬ 
plicable  relations,  including  those 
arising  from  the  assurances  given. 

(b)  Approval  by  the  Commissioner — 

(1)  Determinations  o1  the  Commissioner. 


The  Commissioner  will  approve  each  an¬ 
nual  program  plan  to  participate  in  the 
grant  program  under  Title  I,  si^mitted 
by  a  State  through  its  State  educational 
agency,  if  the  Commissioner  determines 
that  the  plan  meets  the  requirements 
of  the  applicable  provisions  of  Title  I  and 
the  regulations  in  this  part  and  Parts 
116a,  116b.  116c,  and  116d.  The  Commis¬ 
sioner  will  not  finally  disapprove  (ii\ 
whole  or  in  part)  such  State  program 
plan  with  regard  to  Title  I  except  after 
reasonable  notice  and  opportunity  for  a 
hearing. 

(20  U.S.C.  241f(b),  1232c.) 

§  116.4  State  administration  and  ttn-h- 
nical  assistance. 

(a)  General.  The  State  educational 
agency  for  a  State  for  which  the  Com¬ 
missioner  has  approved  a  plan,  as  speci¬ 
fied  in  §  116.3(b),  shall  be  responsible  for 
the  proper  and  efficient  performance  of 
the  duties  of  such  agency  under  Title  I 
including  compliance  with  its  assurances 
to  the  Commissioner  and  the  provision  of 
teclmical  assistance  to  local  and  State 
agencies  with  respect  to  the  measure¬ 
ments  and  evaluations  such  agencies  are 
required  to  submit  pursuant  to  such  Title. 

(b)  Amount  available  for  administra¬ 
tion.  Each  State  educational  agency  is 
entitled  to  receive  for  each  fiscal  year  an 
amount  equal  to  the  amount  expanded 
by  it  for  performance  of  its  duties  imder 
this  section  but  not  to  exceed  the 
amounts  set  forth  in  section  143(b)  of 
Title  I. 

(20  U.S.C.  241g,  1232c) 

§  116.5  Approval  by  State  educational 
agency  of  applications  from  appli¬ 
cant  agencies. 

(a)  Review  by  State  educational  agen¬ 
cy.  The  State  educational  agency  shall 
review  all  applications  by  applic^t 
agencies  except  for  an  applicant  agency 
under  Part  116d.  The  State  education¬ 
al  agency  shall  not  approve  an  applica¬ 
tion  (1)  for  an  amount  which  together 
with  amounts  of  other  approved  appli¬ 
cations  by'  that  agency,  exceeds  the 
amoimt  available  for  grants  to  that 
agency  determined  in  accordance  with 
Title  I  or  (2)  unless  it  has  determined 
that  the  application  meets  all  of  the  ap¬ 
plicable  requirements  of  Title  I  and  the 
regulations. 

(b)  EOective  date  of  approved  appli¬ 
cation.  Projects  approved  pursuant  to 
paragraph  <a)  of  this  section  shall  be 
considered  to  be  in  effect  as  of  the  date 
on  which  the  application  was  submitted 
in  substantially  approvable  form.  In  no 
event  shall  such  date  be  earlier  than 
the  first  day  on  which  the  funds  being 
applied  for  become  available  for  obliga¬ 
tion.  or  the  effective  date  of  the  State 
educational  agency’s  annual  program 
plan. 

(c)  Notice  and  opportunity  for  hear¬ 
ing.  The  State  educational  agency  shall 
not  finally  disapprove  any  application  in 
whole  or  in  part  without  first  affording 
the  applicant  agency  reasonable  notice 
and  opportunity  for  a  hearing  with  re¬ 
spect  to  such  action  in  accordance  with 
the  requirements  of  section  425  of  the 
General  Education  Provisions  Act.  Such 


notloe  shall  Include  the  reasons  for  the 
proposed  disapproval.  A  hearing  shall  be 
held  by  the  State  agency  30  days  after  it 
receives  a  request  from  the  applicant 
agency.  If  the  State  educational  agency 
decides  not  to  rescind  its  final  action,  it 
shall  give  notice  of  the  decision  to  the 
applicant  agency  in  writing,  stating  its 
reasons  and  indicating  the  right  to  ap¬ 
peal  to  the  Commissioner  within  twenty 
days  of  the  receipt  of  the  notice. 

(d)  Appeal.  An  applicant  agency  ag¬ 
grieved  by  the  final  action  of  a  State 
educational  agency  shall  be  given  the 
opportunity  for  an  appeal  to  the  Com¬ 
missioner  as  set  forth  in  section  425  of 
the  General  Education  Provisions  Act. 

(e)  Availability  to  the  public.  Each  ap¬ 
plication  of  a  local  educational  agency 
or  a  State  agency  for  a  grant  under  Title 
I;  the  related  documents  referred  to  in 
Parts  116a,  116b,  116c,  and  116d;  and  the 
evaluation  and  other  reports  referred  to 
in  such  parts,  shall  be  made  available  to 
the  public  by  the  State  educational 
agency  in  the  manner  prescribed  by 
§  116.35. 

(20  U.S.C.  241e(c),  241f,  1231b-2, 1231d) 

§  116.6  Review  and  complaint  pro¬ 
cedures. 

The  State  educational  agency  shall  es¬ 
tablish  procedures  for  investigating 
complaints  alleging  violations  of  Title  I 
or' the  regulations  for  that  Title  includ¬ 
ing: 

(a)  Procedures  to  carry  out  section 
425  (a)  and  (c)  of  the  General  Educa¬ 
tion  Provisions  Act  and  5  116.5(c) ;  and 

(b)  Procedures  for  resolving  the  com¬ 
plaints  of  parents  and  other  individuals 
and  organizations,  including: 

(1)  Specific  time  limits  for  investiga¬ 
tion  and  resolution  of  complaints,  not 
normally  to  exceed  60  days; 

(2)  An  opportunity  for  the  complain¬ 
ant  to  present  evidence  to  the  State  ed¬ 
ucational  agency;  and 

(3)  Dissemination  of  information  con¬ 
cerning  procedures  under  this  para¬ 
graph  to  Interested  parties,  including 
parent  advisory  coimcils. 

(20  UJS.C.  241f(a)(3).  1231b-2.  1231d) 

§  116.7  Reports  by  State  educational 
agencies. 

(a)  Annual  evaluation  reports.  Fol¬ 
lowing  the  close  of  each  fiscal  year  and 
no  later  than  November  15  of  the  next 
fiscal  year,  the  State  educational  agency 
shall  submit  to  the  Commissioner  reports 
evaluating  the  effectiveness  of  pro¬ 
grams  and  projects  under  Title  I  in 
meeting  the  special  educational  needs 
of  participating  children  during  the 
preceding  school  year  and  the  following 
summer  period.  In  addition  to  the  State 
annual  evaluation  reports  required  by 
this  paragraph,  each  State  educational 
agency  shall  submit  evaluation  reports 
for  two  applicant  agencies  applying 
under  Part  116a.  including  one  for  such 
ah  agency  whose  allocation  for  fimda 
under  Title  I  of  the  Act  for  the  current 
fiscal  year  is  among  the  five  highest  in 
the  State. 

(b)  Reports  concerning  complaints. 
The  State  educational  agency  shall  re- 
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port  to  the  Commission  on  the  disposi¬ 
tion  of  all  complaints  filed  and  reviewed 
pursuant  to  the  procedures  developed 
under  9  116.6.  Reports  shall  be  made 
as  follows; 

(1)  Interim  reports.  In  any  case,  where 
the  complaint  has  not  been  fully  inves¬ 
tigated  and  resolved  by  the  expiration 
of  a  60-day  period,  the  State  educational 
agency  shall  report  at  that  time,  the  sub¬ 
stance  of  the  complaint  to  the  Commis¬ 
sioner  along  with  an  explanation  of  its 
status; 

(2)  Final  reports.  In  the  case  of  a  com¬ 
plaint  which  has  been  fully  investigated, 
the  State  educational  agency  shall  sub¬ 
mit  a  report  to  the  Commissioner  which 
includes  at  least: 

(i)  The  substance  of  any  allegation 
and  the  name  of  the  individual  citizen, 
private  organization  or  local  educational 
agency  making  the  allegation; 

(ii)  A  summary  of  the  results  of  the 
Investigation  and  any  hearings  held  con¬ 
cerning  the  allegation;  and 

(iii)  A  statement  of  the  disposition  of 
the  complaint  by  the  State  educational 
agency,  giving  the  reasons  for  such  dis¬ 
position. 

(3)  Copies  to  be  sent.  The  State  educa¬ 
tional  agency,  upon  sending  its  report 
to  the  Commissioner,  shall  send  copies 
thereof  to  the  appropriate  applicant 
agency  and  the  complainant. 

(20  U.S.C.  241f  (a)  (3)  (B) ,  1231  (a) .  1232c) 
Subpart  C — Payments 
§116.17  Payment  procedures. 

The  Commissioner  will  make  all  pay¬ 
ments  of  Title  I  flmds  in  accordance 
with  the  requirements  of  Title  I,  the 
regulations  of  this  part  and  applicable 
provisions  of  Parts  116a,  116b,  116c,  and 
116d,  the  requirements  of  Section  435 
of  the  General  Education  Provisions 
Act  and  the  provisions  set  out  in  Sub¬ 
part  E  of  Part  100b  of  this  chapter. 

(20  U.S.C.  1232d) 

§  116.18  Title  I  funds  not  to  be  consid¬ 
ered  in  determining  State  aid. 

No  payments  by  the  Commissioner 
tmder  Title  I  will  be  made  to  a  State  for 
any  fiscal  year  in  which  the  State  has 
taken  such  payments  into  considera¬ 
tion  in  determining  the  eligibility  of 
an  applicant  agency  for  State  aid,  or  in 
determining  the  amount  of  that  aid  for 
the  free  public  education  of  children  in 
such  a  way  as  to  penalize  the  applicant 
agency  with  respect  to  the  availability 
of  State  funds. 

(20  U.S.C.  241g(c)(l)) 

§116.19  Mainlenanco  of  cfTort. 

(a)  General  requirement.  No  pay¬ 
ments  under  Title  I  for  any  fiscal  year 
may  be  made  by  the  State  educational 
agency  to  an  applicant  agency  unless  the 
State  educational  agency  finds  that  the 
combined  fiscal  effort  of  that  applicant 
agency  and  the  State  with  respect  to 
the  provision  of  free  public  education 
by  that  applicant  agency  for  the  preced¬ 
ing  fiscal  year  was  not  less  than  such 
combined  fiscal  effort  for  that  purpose 
for  the  second  preceding  fiscal  year. 


(b)  Measurement  of  combined  fiscal 
effort.  For  purposes  of  this  section,  com¬ 
bined  fiscal  effort  by  an  applicant  agency 
shall  be  measured  by  the  amount  of  the 
current  expenditures  per  pupil  by  the 
applicant  agency  other  than  expendi¬ 
tures  from  funds  derived  from  Federal 
sources  for  which  the  applicant  agency 
is  required  to  account  to  the  Federal 
Government  directly  or  through  the 
State  educational  agency;  such  as  funds 
under  Titles  I,  n.  III  and  IV  of  the  Act, 
Titles  III  and  V  of  the  National  Defense 
Education  Act  of  1958,  the  Johnson- 
O’Malley  Act,  and  the  Economic  Oppor¬ 
tunity  Act  of  1964.  A  combined  fiscal 
effort  in  the  preceding  fiscal  year  shall 
not  be  deemed  to  be  a  reduction  from 
that  in  the  second  preceding  fiscal  year 
unless  the  per  pupil  expenditure  in  the 
preceding  fiscal  year  is  less  than  that  in 
the  second  preceding  fiscal  year  by  more 
than  5  percent.  Any  such  reduction  in 
the  combined  fiscal  effort  by  an  appli¬ 
cant  agency  for  any  fiscal  year  by  more 
than  5  percent  will  disqualify  the  appli¬ 
cant  agency  unless  the  agency  is  able  to 
demonstrate  to  the  satisfaction  of  the 
State  educational  agency  that  such  a 
reduction  was  occasioned  by  an  unusual 
event,  such  as  the  removal  of  a  large 
segment  of  property  from  the  tax  rolls, 
that  could  not  have  been  fully  antici¬ 
pated  or  reasonably  compensated  for  by 
the  applicant  agency  and  a  diminished 
fiscal  effort  on  the  part  of  that  agency  is 
not  otherwise  indicated. 

(e)  An  applicant  agency  which  re¬ 
ceives  substantial  Federal  funds.  An  ap¬ 
plicant  agency  receiving  at  least  95  per¬ 
cent  of  its  funds  for  education  from  Fed¬ 
eral  sources  will  not  be  required  to  meet 
the  provisions  of  this  section. 

(20  U.S.C.  241g(c)  (2)) 

§  116.20  Wilhholdiiig  by  the  Commis¬ 
sioner. 

(a)  nonconformity.  Whenever  the 
Commisioner,  after  reasonable  notice 
and  opportunity  for  a  hearing  to  any 
State  educational  agency,  finds  that 
there  has  been  a  failure  to  comply  sub¬ 
stantially  with  any  assurance  set  forth 
in  regard  to  Title  I  of  the  Act  in  the 
annual  program  plan  of  that  State,  he 
will  notify  the  agency  that  further  pay¬ 
ments  will  not  be  made  to  the  State 
under  Title  I  of  the  Act  (or,  in  his  dis¬ 
cretion,  that  the  State  educational 
agency  will  not  make  further  payments 
under  Title  I  of  the  Act  to  specified  ap¬ 
plicant  agencies  affected  by  the  failure) 
until  he  is  satisfied  that  there  is  no  longer 
any  such  failure  to  comply.  Until  the 
Commissioner  is  so  satisfied,  further  pay¬ 
ments  imder  Title  I  of  the  Act  will  not 
be  made  to  that  State  or  payments  by 
the  State  educational  agency  will  be  lim¬ 
ited  to  payments  to  applicant  agencies 
not  affected  by  the  failure,  as  the  case 
may  be. 

(b)  Suspension.  The  remedy  of  sus¬ 
pension  pending  termination  as  provided 
in  section  434(c)  of  the  General  Educa¬ 
tion  Provisions  Act  may  be  invoked  in 
connection  with  a  termination  under 
this  section. 

(c)  Attempts  to  resolve  differences. 
Prior  to  initiating  a  hearing  under  this 


section,  the  Commissioner  will  attempt 
to  resolve  promptly  any  apparent  differ¬ 
ences  with  the  State  educational  agency 
regarding  the  interpretation  or^applica- 
tion  of  the  provisions  of  Title  I  of  the  Act 
and  the  pertinent  regulations. 

(20U.S.C.  241(J),1232c(c),  (d)  ) 

Subpart  D — Provisions  Relating  to  Use  of 
Funds  for  Particular  Purposes 

§116.30  Planning  grants. 

An  applicant  agency  may  apply  for  a 
grant  in  an  amount  not  exceeding  one 
percent  of  the  maximvun  grant  it  is  eli¬ 
gible  to  receive  or  $2,000,  whichever  is 
greater,  for  planning  during  the  current 
fiscal  year,  provided  that  (a)  such  plan¬ 
ning  was,  or  will  be,  directly  related  to 
programs  or  projects  to  be  carried  out 
under  Title  I  of  the  Act  and  has  resulted, 
or  is  reasonably  likely  to  restfit,  in  a  pro¬ 
gram  which  will  be  carried  out  under 
that  Title,  and  (b)  such  planning  funds 
are  necessary  for  that  purpose  because 
of  the  innovative  nature  of  the  program 
or  project  or  because  the  local  educa¬ 
tional  agency  lacks  the  resources  neces¬ 
sary  for  adequate  planning  for  programs 
or  projects  to  be  carried  out  under  Title  I. 
(20  U.S.C.  241(e)  (a)(1)  and  (5).) 

§116.31  Cooperative  projects. 

Two  or  more  applicant  agencies  eli¬ 
gible  for  grants  under  Title  I  of  the  Act 
may  apply  for  a  grant  for  a  single 
project  (including  a  planning  project) 
to  be  carried  out  jointly  in  accordance 
with  arrangements  between  or  among 
such  educational  agencies. 

(20  U.S.C.  241e(a)  (1)) 

§  116.32  CorLstruction  and  equipment. 

(a)  General.  An  application  for  a  proj¬ 
ect  grant  under  Title  I  may  include  the 
acquisition  of  equipment  or  the  construc¬ 
tion  or  remodeling  of  school  facilities 
only  if  it  is  demonstrated  as  being  essen¬ 
tial  to  the  success  of  a  program  or  project 
under  Title  I.  Each  application  shall  de¬ 
scribe  the  need  for  such  equipment  or 
construction,  in  addition  to  other  equip¬ 
ment  or  facilities  previously  acquired  or 
constructed  by  the  applicant  with  funds 
under  Title  I  and  for  which  the  appli¬ 
cant  is  accountable,  in  connection  with 
the  proposed  project.  The  applicant  shall 
further  describe  how  all  such  equipment 
or  facilities  will  be  used.  If  the  construc¬ 
tion  of  school  facilities  is  so  demon¬ 
strated  as  being  essential  for  a  program 
or  project,  the  application  must  never¬ 
theless  comply  with  other  requirements 
of  Title  I  and  the  regulations  in  this 
chapter,  such  as  the  requirements  in 
Subpart  I^,  Part  100b  of  this  chapter  in 
regard  to  labor  standards  and  overall 
State  construction  planning  and,  in  re¬ 
lation  to  the  overall  program,  the  limita¬ 
tions  in  §  116a.23(f)  in  regard  to  par¬ 
ticipation  by  children  enrolled  in  private 
schools. 

(b)  Prohibition  against  maintaining 
isolation.  The  State  educational  agency 
shall  not  approve  a  project  involving 
construction  of  school  facilities  if  it  finds 
that  such  construction  would  tend  to 
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maintain  the  racial,  cultural,  or  linguis¬ 
tic  isolation  of  children. 

(20  U.S.C.  241e(a)  (1)  and  (4),  1232b) 

§  116.33  Reimbursement  for  expenses 
incurred  by  parent  council  members 
and  volunteers. 

Members  of  parent  councils  and  vol¬ 
unteers  not  receiving  regular  compensa¬ 
tion  under  Title  I  may  be  reimbursed 
from  Title  I  funds  for  personal  expenses 
directly  attributable  to  the  performance 
of  their  duties  and  fimctions  as  set  forth 
in  approved  applications. 

(20  U.S.C.  241e(a)  (14) ,  1231d) 

§116. .31  Education  aides. 

An  application  for  a  project  ivhich  in¬ 
volves  the  use  of  education  aides  shall 
include  evidence  that  the  applicant 
agency  has  provided,  or  will  provide,  a 
coordinated  program  of  training  in 
which  the  aides  participate  together 
with  the  professional  staff  whom  they 
will  assist. 

(20  U.S.C.  241e(a>  ( 12) ) 

§  116.35  Slulfiiif;  for  pt'o^i'ams  and  proj¬ 
ects. 

Payment  of  Title  I  funds  may  be  au¬ 
thorized  for  the  employment  of  the  per¬ 
sonnel  required  to  provide  specific  serv¬ 
ices  set  forth  in  approved  Title  I  applica¬ 
tions.  Such  applications  shall  state  the 
number  and  types  of  personnel  to  be  em¬ 
ployed. 

(20  U.S.C.  241e{a)  (1)) 

§  1  16.36  Training. 

Payment  of  Title  I  funds  may  be  au¬ 
thorized  for  pre-service  and  in-service 
training  of  persons  identified  in  this 
section. 

(a)  Scope  of  training.  Such  training 
must  be  directly  related  to:  ( 1)  The  serv¬ 
ices  which  such  persons  will  perform 
during  the  same  project  year  in  connec¬ 
tion  with  an  approved  program  or  proj¬ 
ect  under  Title  I;  and 

(2)  Their  needs  for  the  development  of 
competencies  required  if  the  program  or 
project  is  to  be  effective  in  meeting  the 
special  educational  needs  of  the  identi¬ 
fied  children  to  be  served  in  the  program 
or  project.  Such  training  must  be  co¬ 
ordinated  with  any  other  training 
being  provided  in  connection  with  the 
program  or  project. 

(b)  Eligible  persons.  Such  training 
may  be  provided  for: 

(1)  Title  I  staff  members.  Parent 
Council  members,  and  volunteers  who 
are  engaged  to  perform  specific  services 
related  to  approved  programs  or  proj¬ 
ects; 

(2)  Non-Title  I  staff  specialists  who 
will  be  dealing  solely  with  children  to  be 
served  by  the  Title  I  projects,  and  regular 
classroom  teachers  of  such  children; 
and 

(3)  The  principal  of  a  school  for  which 
a  Title  I  program  or  project  has  been 
approved. 

(20  U.S.C.  241e(a)  (1),  (12),  and  (14).1231d: 
House  Report  No.  93-805,  p.  17  (1974),  Sen. 
Report  No.  93-1026,  p.  144  (1974) .) 


§§  116.37-116.39  [Reserved] 

Subpart  E — Requirements  for  Applicant 
Agencies 

§  1 16.40  Title  I  funds  siipplenieiilary  to 
State  and  local  funds. 

(a)  General.  (1)  Each  application  by 
an  applicant  agency  for  a  grant  imder 
Title  I  shall  contain  an  assurance  that 
the  use  of  the  grant  funds  will  not  result 
in  a  decrease  in  the  use  (for  education¬ 
ally  deprived  children)  of  State  or  local 
funds  which,  in  the  absence  of  funds  un¬ 
der  Title  I,  would  be  made  available  for 
the  education  of  such  children,  and  that 
such  children  will  not  otherwise  be  pe¬ 
nalized  in  the  application  of  State  and 
local  funds  because  of  such  a  use  of 
funds  under  Title  I. 

(2)  No  project  under  Title  I  shall  be 
approved  unless  Federal  funds  made 
available  for  that  project  (i)  will  be  used 
to  supplement,  and  to  the  extent  prac¬ 
tical,  increase  the  level  of  State  and  local 
fimds  that  would,  in  the  absence  of  such 
Federal  funds,  be  made  available  for  the 
education  of  pupils  participating  in  that 
project;  (ii)  will  not  be  used  to  supplant 
State  and  local  funds  available  for  the 
education  of  such  pupils;  and  (iii)  will  be 
used  solely  to  pay  the  excess  costs  of  pro¬ 
grams  and  projects  assisted  under  Title 
I. 

(b)  Services  which  applicant  is  re¬ 
quired  to  provide.  Title  I  funds  shall  not 
be  used  to  provide  services  which  the 
applicant  agency  is  required  to  provide 
by  State  law  or  pm'suant  to  a  formal 
determination  under  Title  VI  of  the 
Civil  Rights  Act,  Title  IX  of  the  Edu¬ 
cation  Amendments  of  1972  (Pub.  L.  92- 
318),  or  section  504  of  the  Vocational 
Rehabilitation  Act  of  1973,  as  amended, 
or  pursuant  to  a  final  order  of  a  court. 

(20  U.S.C.  241e(a)  (1)  and  (3);  Lau  v. 

Nichols  414  U.S.  563  (1974)) 

§  1  16.41  Relation  of  Title  I  projects  to 
Ollier  programs. 

(a)  Coordination  in  development  of 
application.  Each  application  by  an  ap¬ 
plicant  agency  for  a  grant  under  Title  I 
shall  demonstrate  that,  in  the  develop¬ 
ment  of  such  application,  the  applicant 
has  taken  into  consideration  benefits 
which  are  or  may  be  available  through 
other  public  and  private  agencies,  and 
which  would  contribute  toward  meeting 
the  special  educational  needs  of  educa¬ 
tionally  deprived  children.  Such  applica¬ 
tion  shall  also  demonstrate  that  the  ap¬ 
plicant  has  considered  suggestions  and 
offers  of  assistance  which  have  been 
timely  made  by  such  agencies  and  which 
may  aid  in  carrying  out  or  making  more 
effective  the  program  or  project  for 
which  application  is  made.  Applicants 
shall,  upon  request,  make  their  applica¬ 
tions  available  to  interested  public  and 
private  agencies  far  enough  in  advance  of 
final  formulation  to  enable  such  agencies 
to  make  meaningful  suggestions  and 
offers. 

(b)  Simultaneous  use  of  funds.  The 
simultaneous  use  of  funds  under  Title  I 
and  funds  under  other  Federal  programs 
to  support  discrete  portions  of  a  partic¬ 
ular  project  is  permissible  if  ( 1 )  the  re¬ 


quirements  of  each  program,  considered 
separately,  are  satisfied  with  respect  to 
the  portion  of  the  project  which  is  being 
financed  from  such  program;  (2)  there 
is  no  commingling  of  funds  derived  from 
one  appropriation  writh  funds  derived 
from  another  appropriation;  and  (3) 
there  is  no  transfer  of  funds  derived 
from  an  appropriation  to  the  use  of  an 
activity  not  authorized  by  the  law  au¬ 
thorizing  such  appropriation. 

(c)  Use  of  State  and  local  funds.  A 
program  or  project  set  forth  in  a  project 
application  that  meets  all  the  require¬ 
ments  of  Title  I  shall  be  funded  from 
State  and  local  funds  to  the  extent  that 
such  funds  are  specifically  designated 
and  available  at  the  time  of  application 
for  particular  services  included  in  the 
project.  Under  the  conditions  set  forth 
in  this  section,  TiUe  I  funds  may  be  used 
to  provide  those  services  not  provided  by 
funds  from  other  sources. 

(20  U.S.C.  241e(a)  (1)  and  (3),  and  1232c 
(b)(1)) 

§  1  16.42  .\(liniiii!strative  control  of  Title 
I  properly. 

<a)  Control  and  title  in  public  agency. 
Control  over  the  use  of  funds  provided 
under  Title  I,  and  title  to  and  adminis¬ 
trative  control  over  property  acquired 
with  these  funds,  shall  be  in  a  public 
agency,  w'hich  will  exercise  such  control 
consistent  with  §§  lOOb.215  and  lOOb.216 
of  the  general  provisions  regulations 
(45  CFR  lOOb.215,  lOOb.216) .  These  funds 
and  property  shall  be  used  for  the  pur¬ 
poses  provided  in  Title  I  but  such  use 
shall  not  inure  to  the  benefit  of  any 
private  school.  The  incidental  use  of  such 
property  for  other  purposes  is  permitted 
only  for  related  educational  purposes  on 
public  premises  and  only  so  long  as  such 
use  does  not  interfere  with  the  carrying 
out  of  a  Title  I  project. 

(b)  Equipment.  Equipment  acquired 
with  Title  I  funds  may  in  certain  cases 
be  placed  on  private  school  premises. 
Title  to  and  administrative  control  over 
such  equipment  must  be  retained  and  ex¬ 
ercised  by  a  public  agency.  In  exercising 
that  administrative  control,  the  public 
agency  shall  keep  records  of,  and  account 
for,  the  equipment  and  shall  also  assure 
Itself  that  the  equipment  is  being  used 
solely  for  the  purposes  of  the  project, 
and  remove  the  equipment  from  the  pri¬ 
vate  school  premises  when  necessary  to 
avoid  its  being  used  for  other  purposes 
or  when  it  is  no  longer  needed  for  the 
purposes  of  the  project. 

(c)  Assurance.  An  application  for  a 
gi'ant  under  Title  I  must  contain  satis¬ 
factory  assurance  that  Title  I  funds  and 
property  derived  therefrom,  will  at  all 
times  be  imder  the  control  of,  and  be 
administered  by,  a  public  agency  in  ac¬ 
cordance  wdth  the  provisions  of  Title  I 
and  the  regulations  in  this  part. 

(20  U.S.C.  241e(a)  (3)  (A)  and  1232c (a) ) 

§116.43  Moasurenicnl  of  rduraliunal 
achievement  and  evaluation  of  pro¬ 
grams. 

(a)  Annual  evaluation  procedures. 
Each  application  by  an  applicant  agency 
for  a  grant  under  Title  I  shall  describe 
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the  procedures  and  techniques  to  be  used 
in  making  at  least  annually  an  evalua¬ 
tion  of  the  effectiveness  of  the  program 
in  meeting  the  special  educational  needs 
of  participating  children  including  ap¬ 
propriate  performance  criteria  and  the 
instruments  and  methods  to  be  used  to 
measvire  objectively  changes  in  the  edu¬ 
cational  achievement  of  such  children. 

(b)  Standards.  The  measurement  of 
educational  achievement  of  participat¬ 
ing  children  shall  be  carried  out  with  re¬ 
gard  to  objective  standards  or  norms. 
The  type  of  measurement  used  shall  give 
particular  regard  to  the  requirement 
under  §  116.7  of  Subpart  B  that  the  State 
educational  agency  report  to  the  Com¬ 
missioner  on  the  effectiveness  of  the  pro¬ 
grams  in  that  State  in  improving  the  ed¬ 
ucational  achievement  of  participating 
children. 

(c)  Children  in  private  schools.  The 
evaluation  of  programs  and  projects 
shall,  consistent  vidth  the  nature  and  ex¬ 
tent  of  participation  of  children  enrolled 
In  private  schools,  be  extended  to  such 
particii>ation. 

(20  UJ3.C.  241C-1,  c-2,  c-3.  241e(a)  (2)  and 

(6),241e-l) 

§  116.44  Dissemination  and  utilization 
of  results  of  educational  research 
and  demonstrations. 

Each  application  by  an  applicant  for 
a  grant  tmder  Title  I  shall  describe  the 
methods  to  be  used  by  the  applicant  for 
reviewing,  selecting,  and  disseminating 
to  teachers  and  educational  administra¬ 
tors  significant  information  on  the  latest 
developments  and  most  recent  experi¬ 
ments  in  education  so  that  such  informa¬ 
tion  will  be  available  for  use  in  program 
planning  and  operation.  These  methods 
may  include,  among  other  things,  in- 
service  education,  professional  workshops 
and  seminars,  consultations  and  visita¬ 
tions,  and  reports  on  the  organization, 
operation  and  outcome  of  projects  under 
Title  I. 

(20  U.S.C.  241C-1,  C-2,  c-3.  241e(a)  (10) ) 
§116.45  Public  informatiou. 

Each  application  by  an  applicant 
agency  for  a  grant  imder  Title  I  shall 
Include  specific  plans  for  disseminating 
Information  concerning  the  provisions  of 
Title  I,  and  the  applicant’s  past  and 
present  Title  I  programs — including  eval¬ 
uations  of  such  programs — to  parents 
and  to  the  general  public.  The  applicant 
agency  shall  make  available  to  them, 
upon  request,  those  applications,  evalua¬ 
tions  of  the  applicant’s  past  Title  I  proj¬ 
ects,  all  reports  required  by  §  116.46  to 
be  submitted  to  the  State  educational 
agency,  comparability  reports  and  such 
other  documents  as  may  be  reasonably 
necessary  to  meet  the  needs  of  such  par¬ 
ents  or  other  members  of  the  public  for 
information  related  to  the  comprehen¬ 
sive  planning,  implementation,  and  eval¬ 
uation  of  the  Title  I  program,  but  not 
including  information  relating  to  the  per¬ 
formance  of  identified  children  and 
teachers.  Such  information  and  docu¬ 
mentation  shall  be  available  until  the  ex¬ 
piration  of  live  years  after  the  comple¬ 
tion  of  a  Title  I  project,  or  until  any  im¬ 


pending  audit  by  the  Department  of 
Health,  Education,  and  Welfare  or  the 
General  Accoimting  Office  (consistent 
with  Section  434(a)  of  the  General  Edu¬ 
cation  Provisions  Act)  has  been  com¬ 
pleted  and  the  questions  arising  out  of 
it  have  been  resolved.  Such  plans  shall 
include  provision  for  the  reproduction, 
upon  request,  of  such  documents  free  of 
charge  or  at  reasonable  costs  (not  to  ex¬ 
ceed  the  additional  costs  incurred  which 
are  not  covered  by  Title  I  funds)  or  pro¬ 
visions  whereby  persons  requesting  such 
copies  will  be  given  adequate  opportunity 
to  arrange  for  the  reproduction  of  such 
documents. 

(20  U.S.C.  241e(a)  (8),  and  (14)  (D),  1231d) 

§  116.46  Reports  by  applicant  agencies. 

Each  application  by  an  applicant 
agency  under  Title  I  shall  provide  assur¬ 
ance  that  the  applicant  agency  will  ren¬ 
der  to  the  State  educational  agency  an 
annual  report  and  such  other  reports,  in 
such  form,  and  containing  such  informa¬ 
tion,  including  the  results  of  objective 
measurements  of  educational  achieve¬ 
ment  and  program  effectiveness  required 
by  §  116.43  and  of  research  and  replica¬ 
tion  studies,  as  may  be  reasonably  nec¬ 
essary  to  enable  the  State  educational 
agency  to  perform  its  duties  under  Title 
I.  In  the  case  of  reports  relating  to  per¬ 
formance  the  information  supplied  shall 
have  been  developed  in  accordance  with 
specific  performance  criteria  related  to 
program  objectives. 

(20  U.S.C.  241C-1,  241C-2.  241c-3,  241e(a)  (6) 
and  (7),241f(a)(3)) 

§  116.47  Individualized  educational 
plans. 

In  considering  applications  under  Title 
I,  a  State  educational  agency  shall  en¬ 
courage  where  feasible  applicant  agen¬ 
cies  submitting  such  applications  to  pro¬ 
vide  for  the  development  for  each  child 
participating  in  an  approved  program  or 
project  under  such  Title  I,  an  individ¬ 
ualized  written  educational  plan  (main¬ 
tained  and  periodically  evaluated) , 
agreed  upon  jointly  by  the  applicant 
agency,  a  parent  or  guardian  of  the  child, 
and  when  appropriate,  the  child.  Funds 
under  Title  I  of  the  Act  may  be  used  for 
the  purpose  of  developing,  maintaining 
and  evaluating  such  plans. 

(20  U.S.C.  241e(b)) 

§  116.48  Operational  responsibilities. 

The  approval  of  an  application  under 
Title  I  does  not  relieve  an  applicant 
agency  of  the  responsibility  to  carry  out 
its  project  or  projects  in  accordance  with 
the  approved  application.  Title  I,  and  the 
applicable  regulations. 

(20  U.S.C.  241e.  241J,  1232e(c)  ) 

TITLE  I — FINANCIAL  ASSISTANCE  TO  LOCAL  EDU¬ 
CATIONAL  AGENCIES  FOB  THE  EDUCATION  OF 

CHILDREN  OF  LOW-INCOME  FAMILIES 

Elementary  and  Secondary  Education  Act 
of  1965,  as  amended.  Including  changes  made 
by  Pub.  L.  93-380,  approved  August  21,  1974. 

Declaration  of  Policy 

Section  101.  In  recognition  of  the  special 
educational  needs  of  chUdren  of  low-income 
families  and  the  impact  that  concentrations 


of  low-income  families  have  on  the  ability 
of  local  educational  agencies  to  support  ade¬ 
quate  educational  programs,  the  Congress 
hereby  declares  it  to  be  the  policy  of  the 
United  States  to  provide  financial  assistance 
(as  set  forth  in  the  following  parts  of  this 
title)  to  local  educational  agencies  serving 
areas  with  concentrations  of  children  from 
low-income  families  to  expand  and  Improve 
their  educational  programs  by  various  means 
(including  preschool  programs)  which  con¬ 
tribute  particularly  to  meeting  the  special 
educational  needs  of  educationally  deprived 
children. 

Duration  op  Assistance 

Sec.  102.  During  the  period  beginning  July 
1,  1973,  and  ending  June  30,  1978,  the  Com¬ 
missioner  shall,  in  accordance  with  the  pro¬ 
visions  of  this  title,  make  payments  to  State 
educational  agencies  for  grants  made  on  the 
basis  of  entitlements  created  imder  this  title. 

Part  A — Basic  Grants 

subpart  1 - GRANTS  TO  LOCAL  EDUCATIONAL 

agencies 

Sec.  103.  (a)(1)  There  is  authorized  to  be 
appropriated  for  each  fiscal  year  tor  the  pur¬ 
pose  of  this  paragraph  1  per  centum  of  the 
amount  appropriated  for  such  year  for  pay¬ 
ments  to  States  under  section  143(a)  (other 
than  payments  under  such  section  to  Juris¬ 
dictions  excluded  from  the  term  “State”  by 
this  subsection,  and  payments  pursuant  to 
section  124),  and  there  shall  be  authorized 
to  be  appropriated  such  additional  sums  as 
will  assure  at  least  the  same  level  of  funding 
under  this  title  as  in  fiscal  year  1973  for 
Guam,  American  Samoa,  the  Virgin  Islands, 
the  Trust  Territory  of  the  Pacific  Islands, 
and  to  the  Secretary  of  the  Interior  for  pay¬ 
ments  pursuant  to  paragraphs  (1)  and  (2)  of 
subsection  (d).  The  amount  appropriated 
pursuant  to  this  paragraph  shall  be  allotted 
by  the  Commissioner  (A)  among  Guam, 
American  Samoa,  the  Virginia  Islands,  and 
the  Trust  Territory  of  the  Pacific  Islands  ac¬ 
cording  to  their  respective  need  for  grants 
under  this  part,  and  (B)  to  the  Secretary  of 
the  Interior  in  the  amount  necessary  (i)  to 
make  payments  pursuant  to  paragraph  (1) 
of  subsection  (d) ,  and  (ii)  to  make  payments 
pursuant  to  paragraph  (2)  of  subsection  (d). 
The  grant  which  a  local  educational  agency 
in  Guam,  American  Samoa,  the  Virgin 
Islands,  and  the  Trust  Territory  of  the  Pacific 
Islands  is  eligible  to  receive  shall  be  deter¬ 
mined  pursuant  to  such  criteria  as  the  Com¬ 
missioner  determines  will  best  carry  out  the 
the  purposes  of  this  title. 

(2)  In  any  case  in  which  the  Commis¬ 
sioner  determines  that  satisfactory  data  for 
that  purpose  are  available,  the  grant  which 
a  local  educational  agency  in  a  State  shall  be 
eligible  to  receive  under  this  subpart  for  a 
fiscal  year  shall  (except  as  provided  in  para¬ 
graph  (3) )  be  determined  by  multiplying 
the  number  of  children  counted  under  sub¬ 
section  (c)  by  40  per  centum  of  the  amount 
determined  under  the  next  sentence.  The 
amount  determined  under  this  sentence  shall 
be  the  average  per  pupil  expenditure  in  the 
State  except  that  (A)  if  the  average  per  pupil 
expenditure  in  the  State  is  less  than  80  per 
centum  of  the  average  per  pupil  expenditure 
in  the  United  States,  such  amount  shall 
be  80  per  centum  of  the  average  per  pupil 
expenditure  in  the  United  States,  or  (B)  if 
the  average  per  pupil  expenditure  in  the  State 
is  more  than  120  per  centum  of  the  average 
per  pupil  expenditure  in  the  United  States, 
such  amount  shall  be  120  per  centum  of  the 
average  per  pupil  expenditure  in  the  United 
States.  In  any  case  in  which  such  data  are 
not  available,  subject  to  paragraph  (3),  the 
grant  for  any  local  educational  agency  in  a 
State  shall  be  determined  on  the  basis  of  the 
aggregate  amount  of  such  grants  for  all  such 
i^encies  in  the  county  or  counties  in  which 
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the  school  district  of  the  particular  agency  Is 
located,  which  aggregate  amount  shall  be 
equal  to  the  aggregate  amoimt  detwrnlned 
under  the  two  preceding  sentences  for  such 
coxmty  or  counties,  and  shall  be  allocated 
among  those  agencies  upon  such  equitable 
basis  as  may  be  determined  by  the  State  edu¬ 
cational  agency  in  accordance  with  basic 
criteria  prescribed  by  the  Commissioner. 

(3)  (A)  Upon  determination  by  the  State 
educational  agency  that  a  local  educational 
agency  In  the  State  Is  unable  or  unwilling  to 
provide  for  the  special  educational  needs  of 
children  described  In  clause  (C)  of  paragraph 

(1)  of  subsection  (c),  who  are  living  In  In¬ 
stitutions  for  neglected  or  delinquent  chil¬ 
dren,  the  State  educational  agency  shall.  If 
it  assumes  responsibility  for  the  special  edu¬ 
cational  needs  of  such  children,  be  eligible 
to  receive  the_  p)ortlon  of  the  allocation  to 
such  local  educational  agency  which  Is  at¬ 
tributable  to  such  neglected  or  delinquent 
children,  but  if  the  State  educational  agency 
does  not  assume  such  responsibility,  any 
other  State  or  local  public  agency,  as  deter¬ 
mined  by  regulations  established  by  the 
Commissioner,  which  does  assume  such  re¬ 
sponsibility  shall  be  eligible  to  receive  such 
portion  of  the  allocation. 

(B)  In  the  case  of  local  educational  agen¬ 
cies  which  serve  In  whole  or  In  part  the 
same  geographical  area,  and  In  the  case  of  a 
local  educational  agency  which  provides  free 
public  education  for  a  substantial  number  of 
children  who  reside  in  the  school  district 
of  another  local  educational  agency,  the 
State  educational  agency  may  allocate  the 
amount  of  the  grants  for  those  agencies 
among  them  In  such  manner  as  It  determines 
will  best  carry  out  the  purposes  of  this  title. 

(C)  The  grant  which  Puerto  Rico  shall  be 
eligible  to  receive  under  this  subpart  for  a 
fiscal  year  shall  be  the  amount  arrived  at  by 
multiplying  the  number  of  children  counted 
under  subsection  (c)  by  40  per  centum  of  (1) 
the  average  per  pupil  expenditure  In  Puerto 
Rico  or  (11)  In  the  case  where  such  average 
per  pupil  expenditiure  Is  mcnre  than  120  per 
centiun  of  the  average  per  pupil  expenditure 
In  the  United  States,  120  per  centum  of  the 
average  per  pupil  expenditure  in  the  United 
States. 

(4)  For  purposes  of  this  subsection,  the 
term  “State"  does  not  Include  Guam,  Ameri¬ 
can  Samoa,  the  Virgin  Islands,  and  the  Trust 
Territory  of  the  Pacific  Islands. 

(b)  A  local  educational  agency  shall  be 
eligible  for  a  basic  grant  for  a  fiscal  year  un¬ 
der  this  part  only  If  It  meets  the  following 
requirements  with  respect  to  the  number  of 
children  counted  under  subsection  (c) : 

(1)  In  any  case  (except  as  provided  In 
paragraph  (3) )  in  which  the  Commissioner 
determines  that  satisfactory  data  for  the 
purpose  of  this  subsection  as  to  the  number 
of  such  children  are  available  on  a  school 
district  basis,  the  number  of  such  children 
In  the  school  district  of  such  local  educa¬ 
tional  agency  shall  be  at  least  ten. 

(2)  In  any  other  case,  except  as  provided 
In  paragraph  (3),  the  number  of  such  chil¬ 
dren  In  the  county  which  includes  such  local 
educational  agency’s  school  district  shall  be 
at  least  ten. 

(3)  In  any  case  In  which  a  county  Includes 
a  part  of  the  school  district  of  the  local  edu¬ 
cational  agency  concerned  and  the  (Commis¬ 
sioner  has  not  determined  that  satisfactory 
data  for  the  purpose  of  this  subsection  are 
available  on  a  school  district  basis  for  all 
the  local  educational  agencies  for  all  the 
counties  Into  which  the  school  district  of 
the  local  educational  agency  concerned  ex¬ 
tends,  the  eligibility  requirement  with  re¬ 
spect  to  the  number  of  such  children  for 
such  local  educational  agency  shall  be  de¬ 
termined  In  accordance  with  regulations  pre¬ 
scribed  by  the  Commissioner  for  the  purposes 
of  this  subsection. 


(c)  (1)  The  number  of  children  to  be 
cotmted  for  purposes  of  this  section  is  the 
aggregate  of  (A)  the  ntunber  of  children 
aged  five  to  seventeen,  inclusive,  in  the  school 
district  of  the  local  educational  agency  from 
families  below  the  poverty  level  as  deter¬ 
mined  under  paragraph  (2)  (A),  (B)  two- 
thirds  of  the  number  of  children  aged  five  to 
seventeen,  inclusive.  In  the  school  district  of 
stich  agency  frcwn  families  above  the  poverty 
level  as  determined  under  paragraph  (2)  (B) , 
and  (C)  the  number  of  children  aged  five  to 
seventeen.  Inclusive,  In  the  school  district  of 
such  agency  living  In  institutions  for  ne¬ 
glected  or  delinquent  children  (other  than 
such  Institutions  operated  by  the  United 
States)  but  not  counted  pursuant  to  section 
123  for  the  purposes  of  a  grant  to  a  State 
agency,  or  being  supported  In  foster  homes 
with  public  funds. 

(c)  (2)  (A)  For  the  purposes  of  this  sec¬ 
tion,  the  Commissioner  shall  determine  the 
number  of  children  aged  five  to  seventeen, 
inclusive,  from  families  below  the  poverty 
level  on  the  basis  of  the  most  recent  satisfac¬ 
tory  data  available  from  the  Department  of 
Commerce  for  local  educational  agencies  (or, 
if  such  data  are  not  available  for  such  agen¬ 
cies,  for  coimties);  and  in  determining  the 
families  which  are  below  the  poverty  level, 
the  Commissioner  shall  utilize  the  criteria 
of  poverty  used  by  the  Bureau  of  the  Census 
in  compiling  the  1970  decennial  census. 

(B)  For  purposes  of  this  section,  the  Sec¬ 
retary  of  Health,  Education,  and  Welfare  shall 
determine  the  number  of  children  aged  five 
to  seventeen,  inclusive,  from  families  above 
the  poverty  level  on  the  basis  of  the  number 
of  such  children  from  families  receiving  an 
annual  Income,  in  excess  of  the  current 
criteria  of  poverty,  from  payments  under  the 
program  of  aid  to  families  with  dependent 
children  under  a  State  plan  approved  under 
title  IV  of  the  Social  Security  Act;  and  In 
making  such  determinations  the  Secretary 
shall  utilize  the  criteria  of  poverty  used  by 
the  Bureau  of  the  Census  in  compiling  the 
1970  decennial  census  for  a  nonfarm  family 
of  four  in  such  form  as  those  criteria  have 
been  updated  by  Increases  In  the  Consumer 
Price  Index.  The  Secretary  shall  determine 
the  number  of  such  children  and  the  number 
of  children  of  such  ages  living  In  Institutions 
for  neglected  or  delinquent  children,  or  being 
supported  in  foster  homes  with  public  funds, 
on  the  basis  of  the  caseload  data  for  the 
month  of  January  of  the  preceding  fiscal  year 
(using.  In  the  case  of  children  described  in 
the  preceding  sentence,  the  criteria  of  poverty 
and  the  form  of  such  criteria  required  by  such 
sentence  which  were  determined  for  the  sec¬ 
ond  calendar  year  preceding  such  month  of 
January)  or,  to  the  extent  that  such  data 
are  not  available  to  him  before  April  1  of  the 
calendar  year  In  which  the  Secretary’s  deter¬ 
mination  Is  made,  then  on  th*.  basis  of  the 
most  recent  reliable  data  available  to  him  at 
the  time  of  such  determination. 

(C)  When  requested  by  the  Commissioner, 
the  Secretary  of  Commerce  shall  make  a 
special  estimate  of  the  number  of  children 
of  such  ages  who  are  from  families  below  the 
poverty  level  (as  determined  under  para¬ 
graph  (A)  of  this  subsection)  In  each  county 
or  school  district,  and  the  Commissioner  is 
authorized  to  pay  (either  in  advance  or  by 
way  of  reimbursement)  the  Secretary  of 
Commerce  the  cost  of  making  this  special 
estimate.  The  Secretary  of  Commerce  shall 
give  consideration  to  any  request  of  the  chief 
executive  of  a  State  for  the  collection  of  ad¬ 
ditional  census  Information.  For  purposes  of 
this  section,  the  Secretary  shall  consider  all 
children  who  are  In  correctional  Institutions 
to  be  living  In  Institutions  for  delinquent 
children. 

(d)  (1)  From  the  amount  allotted  for  pay¬ 
ments  to  the  Secretary  of  the  Interior  imder 
clause  (B)  (1)  In  the  second  sentence  of  sub¬ 


section  (a)  (I),  the  Secretary  of  the  Interior 
shall  make  payments  to  local  educational 
agencies,  upon  such  terms  as  the  Commis¬ 
sioner  determines  will  best  carry  out  the  pur¬ 
poses  of  this  title,  with  respect  to  out-of- 
State  Indian  children  in  the  elementary  and 
secondary  schools  of  such  agencies  under 
special  cqntrsKJts  with  the  Department  of  the 
Interior.  The  amount  of  such  payment  may 
not  exceed,  for  each  such  child,  40  per  centum 
of  (A)  the  average  per  pupil  expenditure  In 
the  State  In  which  the  agency  Is  located  or 
(B)  120  per  centum  of  such  expenditure  In 
the  United  States,  whichever  Is  the  greater. 

(2)  The  amount  allotted  for  payments  to 
the  Secretary  of  the  Interior  under  clause 
(B)  (11)  in  the  second  sentence  of  subsection 
(a)  (1)  for  any  fiscal  year  shall  be,  as  deter¬ 
mined  pursuant  to  criteria  established  by  the 
Commissioner,  the  amount  necessary  to  meet 
the  special  educational  needs  of  education¬ 
ally  deprived  Indian  children  on  reservations 
serviced  by  elementary  and  secondary  schools 
operated  for  Indian  children  by  the  Depart¬ 
ment  of  the  Interior.  Such  payments  shall  be 
made  pttrsuant  to  an  agreement  between  the 
Commissioner  and  the  Secretary  containing 
such  assurances  and  terms  as  the  Commis¬ 
sioner  determines  will  best  achieve  the  pur¬ 
poses  of  this  title.  Such  agreement  shall  con¬ 
tain  (A)  an  assurance  that  payments  made 
pursuant  to  this  subparagraph  will  be  used 
solely  for  programs  and  projects  approved  by 
the  Secretary  of  the  Interior  which  meet  the 
applicable  requirements  of  section  141(a) 
and  that  the  Department  of  the  Interior  will 
comply  in  all  other  respects  with  the  require¬ 
ments  of  this  title;  and  (B)  provision  for 
carrying  out  the  applicable  provisions  of 
sections  14t(a)  and  142(a)(3). 

SuBPAHT  2 — State  Operated  Programs 

PROGRAMS  FOR  HANDICAPPED  CHILDREN 

Sec.  121.  (a)  A  State  agency  which  Is  di¬ 
rectly  responsible  for  providing  free  public 
education  for  handicapped  children  (includ¬ 
ing  mentally  retarded,  hard  of  hearing,  deaf, 
speech  Impaired,  visually  handicapped,  seri¬ 
ously  emotionally  disturbed,  crippled,  or 
other  health  Impaired  children  who  by  rea¬ 
son  thereof  require  special  education) ,  shall 
be  eligible  to  receive  a  grant  under  this 
section  for  any  fiscal  year. 

(b)  Except  as  provided  in  sections  124  and 
125,  the  grant  which  an  agency  (other  than 
the  agency  for  Puerto  Rico)  shall  be  eligible 
to  receive  under  this  section  shall  be  an 
amount  equal  to  40  per  centum  of  the  aver¬ 
age  per  pupil  expenditure  In  the  State  (or 
(1)  In  the  case  where  the  average  per  pupil 
expenditure  In  the  State  is  less  than  80  per 
centum  of  the  average  per  pupil  expenditure 
In  the  United  States,  of  80  per  centum  of 
the  average  per  pupil  expenditure  In  the 
United  States,  or  (2)  In  the  case  where  the 
average  per  pupil  expenditure  In  the  State  is 
more  than  120  per  centum  of  the  average  per 
pupil  expenditure  In  the  United  States,  of 
120  per  centum  of  the  average  per  pupil  ex¬ 
penditure  In  the  United  States),  multiplied 
by  the  number  of  such  children  In  average 
dally  attendance,  as  determined  by  the  Com¬ 
missioner,  at  schools  for  handicapped  chil¬ 
dren  operated  or  supported  by  the  State 
agency,  including  schools  providing  special 
education  for  handicapped  children  under 
contract  or  other  arrangement  with  such 
State  agency.  In  the  most  recent  fiscal  year 
for  which  satisfactory  data  are  available.  The 
grant  which  Puerto  Rico  shall  be  eligible  to 
receive  under  this  section  shall  be  the 
amount  arrived  at  by  multiplying  the  num¬ 
ber  of  children  in  Puerto  Rico  counted  as 
provided  in  the  preceding  sentence  by  40  per 
centum  of  (1)  the  average  per  pupil  expendi¬ 
ture  in  Puerto  Rico  or  (2)  in  the  case  where 
such  average  per  pupil  exiiendlture  Is  more 
than  120  per  centum  of  the  average  per  pupil 
expenditure  in  the  United  States,  120  per 
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centum  of  the  average  per  pupil  expendltxire 
In  the  United  States. 

(c)  A  State  agency  shail  use  the  pa3rments 
maide  under  this  section  only  for  programs 
and  projects  (Including  the  acquisition 
of  equipment  and,  where  necessary,  the  con¬ 
struction  of  school  facilities)  which  are  de¬ 
signed  to  meet  the  special  educational  needs 
of  such  children,  and  the  State  agency  shall 
provide  assurances  to  the  Commissioner  that 
each  such  child  in  average  daily  attendance 
counted  under  subsection  (b)  will  be  pro¬ 
vided  with  such  a  program,  commensurate 
with  his  special  needs,  during  any  fiscal  year 
for  which  such  pajrments  are  made. 

(d)  In  the  case  where  such  a  child  leaves 
an  educational  program  for  handicapped 
children  operated  or  supported  by  the  State 
agency  in  order  to  participate  in  such  a  pro¬ 
gram  operated  or  support^  by  a  local  educa¬ 
tional  agency,  such  child  shall  be  counted 
\mder  subsection  (b)  if  (1)  he  continues  to 
receive  an  appropriately  designed  education¬ 
al  program  and  (2)  the  State  agency  trans¬ 
fers  to  the  local  ^ucatlonal  agency  in  whose 
program  such  child  participates  an  amount 
equal  to  the  sums  received  by  such  State 
agency  under  this  section  which  are  attribut¬ 
able  to  such  child,  to  be  used  for  the  pur¬ 
poses  set  forth  in  subsection  (c) . 

Pboghams  for  Migratory  Childrsn 

Sec.  122.  (a)(1)  A  State  educational  agen¬ 
cy  or  a  combination  of  such  agencies,  upon 
application,  shall  be  entitled  to  receive  a 
grant  for  any  fiscal  year  under  this  section  to 
establish  or  improve,  either  directly  or 
through  local  educational  agencies,  programs 
of  education  for  migratory  children  of  migra¬ 
tory  agricultural  workers  or  of  migratory 
fishermen.  The  Commissioner  may  approve 
such  an  application  only  upon  his  determi¬ 
nation — 

(A)  That  painnents  will  be  used  for  pro¬ 
grams  and  projects  (including  the  acquisi¬ 
tion  of  equipment  and  where  necessary  the 
construction  of  school  facilities)  which  are 
designed  to  meet  the  special  educational 
needs  of  migratory  children  of  migratory 
agricultural  workers  or  of  migratory  fisher¬ 
men,  and  to  coordinate  these  programs  and 
projects  with  similar  programs  and  projects 
in  other  States,  including  the  transmittal  of 
pertinent  information  with  respect  to  school 
records  of  such  children; 

(B)  That  in  planning  and  carrying  out 
programs  and  projects  there  has  been  and 
will  be  appropriate  coordination  with  pro¬ 
grams  administered  under  part  B  of  title  ni 
of  the  Economic  Opportunity  Act  of  1964; 

(C)  That  such  programs  and  projects  will 
be  administered  and  carried  out  in  a  manner 
consistent  with  the  basic  objectives  of 
clauses  (1)(B)  and  (3)  through  (12)  of  sec¬ 
tion  141(a);  and 

(D)  That,  in  planning  and  carrying  out 
programs  and  projects,  there  has  been  ade¬ 
quate  assurance  that  provision  will  be  made 
for  the  preschool  educational  needs  of  mi¬ 
gratory  children  of  migratory  agricultural 
workers-or  of  migratory  fishermen,  whenever 
such  agency  determines  that  compliance 
with  this  clause  will  not  detract  from  the 
operation  of  programs  and  projects  described 
in  clause  (A)  of  this  paragraph  after  con¬ 
sidering  fimds  available  for  this  purpose. 

The  Clommlssloner  shall  not  finally  disap¬ 
prove  an  application  of  a  State  educational 
agency  under  this  paragraph  except  after 
reasonable  notice  and  opj^Hunlty  for  a 
hearing  to  the  State  educational  agency. 

(2)  If  the  Commissioner  determines  that  a 
State  is  unable  or  unwilling  to  conduct  edu¬ 
cational  programs  for  migratory  children  of 
migratory  agricultural  workers  or  of  migra¬ 
tory  fishermen,  or  that  it  would  result  in 
more  efficient  and  economic  administration, 
or  that  it  would  add  substantially  to  the  wel¬ 
fare  or  educational  attainment  of  such  chil¬ 


dren,  he  may  make  fecial  arrangements 
with  other  public  or  nonprofit  private  agen¬ 
cies  to  carry  out  the  purposes  q{.  this  section 
in  one  or  more  States,  and  for  this  purpose 
he  may  use  all  or  part  of  the  total  of  grants 
available  for  any  such  State  \mder  this  sec¬ 
tion. 

(3)  For  purposes  of  this  section,  with  the 
concurrence  of  his  parents,  a  migratory  child 
of  a  migratory  agricultural  worker  ch*  of  a 
migratory  fisherman  shaU  be  deemed  to  con¬ 
tinue  to  be  such  a  child  for  a  period,  not  in 
excess  of  five  years,  during  which  he  resides 
in  the  area  served  by  the  agency  carrying  on 
a  program  or  project  under  this  subsection. 
Such  children  who  are  presently  migrant,  as 
determined  pursuant  to  regulations  of  the 
C<»nmissioner,  shall  be  given  priority  in  this 
consideration  of  programs  and  activities  con¬ 
tained  in  applications  submitted  under  this 
subsection. 

(b)  Except  as  provided  in  sections  124 
and  125,  the  total  grants  which  shall  be 
made  available  for  use  in  any  State  (other 
than  Puerto  Rico)  for  this  section  shall  be 
an  amount  equal  to  40  per  centum  of  the 
average  per  pupil  expenditure  in  the  State 
(or  (1)  in  the  case  where  the  average  per 
pupil  expenditure  in  the  State  is  less  than 
80  per  centum  of  the  average  per  pupil 
expenditure  in  the  United  States,  of  80 
per  centum  of  the  average  per  pupil  ex¬ 
penditure  in  the  United  States,  or  (2)  in 
the  case  where  the  average  per  pupil  ex¬ 
penditure  in  the  State  is  more  than  120 
per  centum  of  the  average  per  pupil  ex¬ 
penditure  in  the  United  States,  of  120  per 
centum  of  the  average  per  pupil  expenditure 
in  the  United  States)  multiplied  by  (1)  the 
estimated  number  of  such  migratory  chil¬ 
dren  aged  five  to  seventeen,  inclusive,  who 
reside  in  the  State  full  time,  and  (2)  the 
full-time  equivalent  of  the  estimated  num¬ 
ber  of  such  migratory  children  aged  five  to 
seventeen,  inclusive,  who  reside  in  the  State 
part  time,  as  determined  by  the  commis¬ 
sioner  in  accordance  with  regulations,  except 
that  if,  in  the  case  of  any  State,  such 
amount  exceeds  the  amount  required  under 
subsection  (a),  the  Commissioner  shall  al¬ 
locate  such  excess,  to  the  extent  necessary, 
to  other  States  whose  total  of  grants  under 
this  sentence  would  otherwise  be  insufficient 
for  all  such  children  to  be  served  in  such 
other  States.  The  total  grant  which  shall  be 
made  available  for  use  in  Puerto  Rico  shall 
be  arrived  at  by  multiplying  the  number  of 
children  in  Puerto  Rico  counted  as  pro¬ 
vided  in  the  preceding  sentence  by  40  per 
centum  qi  (1)  the  average  per  pupil  ex¬ 
penditure  in  Puerto  Rico  or  (2)  in  the  case 
where  such  average  per  pupil  expenditure 
is  more  than  120  per  centum  of  the  average 
per  pupil  expenditure  in  the  United  States, 
120  per  centum  of  the  average  per  pupil 
expenditure  Ir  the  United  States.  In  deter¬ 
mining  the  number  of  migrant  children  for 
the  purposes  of  this  section  the  Commis¬ 
sioner  shall  use  statistics  made  available  by 
the  migrant  student  record  transfer  system 
or  such  other  system  as  he  may  determine 
most  accurately  and  fully  refiects  the  actual 
number  of  migrant  students. 

Programs  for  Neglected  or  Delinquent 
Chiloren 

Sec.  123.  (a)  A  State  agency  which  is  di¬ 
rectly  responsible  for  providing  free  public 
education  for  children  in  institutions  for 
neglected  or  delinquent  children  or  in  adult 
correctional  institutions  Shall  be  entitled  to 
recei~e  a  grant  under  this  section  for  any 
fiscal  year  (but  only  if  grants  received  under 
this  section  are  used  only  for  children  in 
such  institutions). 

(b)  Except  as  provided  in  sections  124  and 
125,  the  grant  which  such  an  agency  (other 
than  the  agency  for  Puerto  Rico)  shall  be 
eligible  to  receive  shall  be  an  amount  equal 


to  40  per  centum  of  the  average  per  pupil 
expenditure  in  the  State  (or  (1)  in  the  case 
where  the  average  per  pupil  expenditure 
in  the  State  is  less  than  80  per  centum  of 
the  average  per  pupil  expenditure  in  the 
United  States,  of  80  t>er  centum  of  the  av¬ 
erage  per  pupil  expenditure  in  the  United 
States,  or  (2)  in  the  case  where  the  average 
per  pupil  expenditure  in  the  State  is  more 
than  120  per  centum  of  the  average  per 
pupil  expenditure  in  the  United  States,  of 
120  per  centum  of  the  average  per  pupil 
expenditure  in  the  United  States)  multi¬ 
plied  by  the  number  of  such  children  in 
average  dally  attendance,  as  determined  by 
the  Commissioner,  at  schools  for  such 
children  operated  or  supported  by  that  agen¬ 
cy,  Including  schools  providing  education 
for  such  children  under  contract  or  other 
arrangement  with  such  agency,  in  the  most 
recent  fiscal  year  for  which  satisfactory  data 
are  available.  The  grant  which  Puerto  Rico 
shall  be  eligible  to  receive  under  this  sec¬ 
tion  shall  be  the  amount  arrived  at  by 
multiplying  the  number  of  children  in 
Puerto  Rico  counted  as  provided  in  the  pre¬ 
ceding  sentence  by  40  per  centum  of  (1) 
the  average  per  pupil  expenditure  in  Puerto 
Rico  or  (2)  in  the  case  where  such  average 
per  pupil  expenditure  is  more  than  120  per 
centum  of  the  average  per  pupil  expenditure 
in  the  United  States,  120  per  centum  of  the 
average  per  pupil  expenditure  in  the  United 
States. 

(c)  A  State  agency  shall  use  payments 
under  this  section  only  for  programs  and 
projects  (Including  the  acquisition  of 
equipment  and  where  necessary  the  con¬ 
struction  of  school  facilities)  which  are  de¬ 
signed  to  meet  the  special  educational 
needs  of  such  children. 

Reservation  of  Funds  for  Territories 

Sec.  124.  There  is  authorized  to  be  appro¬ 
priated  for  each  fiscal  year  for  purposes  of 
each  of  sections  121,  122,  and  123,  an  amount 
equal  to  not  more  than  1  per  centum  of  the 
amount  appropriated  for  such  year  for  such 
sections  for  payments  to  Guam,  American 
Samoa,  the  Virgin  Islands,  and  the  Trust 
Territory  of  the  Pacific  Islands  under  each 
such  section.  The  amounts  apprc^rlated  for 
each  such  section  shall  be  allotted  among 
Guam,  American  Samoa,  the  Virgin  Islands, 
and  the  Trust  Territory  of  the  Pacific  Islands 
according  to  their  respective  need  for  such 
grants,  based  on  such  criteria  as  the  Commis¬ 
sioner  determines  will  best  carry  out  the 
purposes  of  this  title. 

Minimum  Payments  for  State  Operated 
Programs 

Sec.  125.  Except  as  provided  in  section  843 
of  the  Education  Amendments  of  1974,  no 
State  agency  shall  receive  in  any  fiscal  year 
prior  to  July  1,  1978,  pursuant  to  sections 
121,  122,  or  123  an  amount  which  is  less  than 
100  per  centum  of  the  amount  which  that 
State  agency  received  in  the  prior  fiscal  year 
pursuant  to  such  sections  121,  122,  or  123, 
respectively. 

Part  B — Special  Incentive  Grants 

MAXIMUM  ENTITLEMENT 

Sec.  126.  (a)  In  the  case  of  any  fiscal  year 
ending  after  June  30,  1969,  each  State  shall 
be  entitled  to  a  special  incentive  grant  if  such 
State  has  an  effort  index  for  the  second  pre¬ 
ceding  fiscal  year  that  exceeds  the  national 
effort  index  for  such  year. 

(b)  The  maximum  amount  of  a  special  in¬ 
centive  grant  for  which  a  State  is  eligible  for 
any  fiscal  year  shall  be  determined  by  multi¬ 
plying  the  amount  of  $1  for  each  0.01  per 
centum  by  which  the  effort  index  of  that 
State  for  the  second  preceding  fiscal  year 
exceeds  the  national  effort  index  for  such  year 
times  the  aggregate  niunber  of  children 
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counted  for  the  purposes  of  entitled  local 
educational  agencies  within  such  State  to 
basic  grants  In  accordance  with  clauses  (2), 
(5).  (6),  and  (7)  of  section  103(a).  except 
that  no  State  shall  be  eligible  to  receive  a 
special  Incentive  grant  under  this  part  In  an 
amount  In  excess  of  16  per  centum  of  the 
total  amount  available  for  grants  under  this 
part. 

Application;  Use  of  Funds 

Sec.  127.  Any  State  desiring  the  special  In¬ 
centive  grant  to  which  It  Is  entitled  under 
this  part  for  any  fiscal  year  shall  make  appli¬ 
cation  therefor.  In  accordance  with  the  re¬ 
quirements  set  forth  In  section  142,  to  the 
Commissioner.  Such  application  shall  be  sub¬ 
mitted  at  such  time  and  contain  such  Infor¬ 
mation  as  the  Commissioner  shall  require 
by  regulation  and  shall  contain  a  statement 
of  such  policies  and  procedures  as  will  Insure 
that  funds  granted  to  the  State  under  this 
part  will  be  (1)  made  available  to  local  edu¬ 
cational  agencies  within  that  State  which 
have  the  greatest  need  for  assistance  under 
this  title,  and  (2)  used.  In  accordance  with 
the  applicable  provisions  of  this  title,  for 
programs  and  projects  designed  to  meet  the 
special  educational  needs  of  educationally 
deprived  children. 

Definitions 

Sec.  128.  For  the  purpose  of  this  part  the 
term  “effort  Index”  when  applied  to  States, 
means  the  per  centum  expressing  the  ratio 
of  expenditures  from  all  non-Federal  sources 
in  a  State  for  public  elementary  and  second¬ 
ary  education  to  the  total  personal  Income  In 
such  State,  and  the  term  "national 
effort  Index”  means  the  per  centum  ex¬ 
pressing  the  ratio  of  such  expenditures  In 
all  States  to  the  total  personal  income  in 
all  States;  and  the  term  “State”  means  the 
fifty  States  and  the  District  of  Columbia. 

Past  C — Special  Grants 

ELIGIBILITT  AND  MAXIMUM  AMOUNT  OF  SPECIAL 
GRANTS 

Sec.  131.  (a)  Each  local  educational 
agency  In  a  State  which  Is  eligible  for  a 
grant  under  this  title  for  any  fiscal  year  shall 
be  entitled  to  an  additional  grant  for  that 
fiscal  year  If  it  meets  the  requirements  of 
subsection  (b).  The  amount  of  such  grant 
shall  be  determined  in  accordance  with  sub¬ 
section  (c) . 

(b)(1)  A  local  educational  agency  shall 
be  entitled  to  a  grant  under  this  p^  for 
any  fiscal  year  If  the  school  district  of 
such  agency  Is  located  In  a  coimty  In 
which — 

(A)  The  number  of  children  described  in 
paragraph  (2)  for  such  year  amounts  to  at 
least  200  per  centum  of  the  average  number 
of  such  children  in  all  coimties  in  the  State 
in  which  such  agency  is  located  for  that 
fiscal  year;  or 

(B)  The  number  of  children  so  described 
In  such  county  for  such  year  is  10,000  and 
amounts  to  5  per  centum  of  the  total  num¬ 
ber  of  children  In  such  coimty. 

(2)  For  the  purposes  of  paragraph  (1), 
the  children  counted  with  respect  to  a  local 
educational  agency  shall  be  those  children 
in  such  county  who  are — 

(A)  In  families  having  an  annual  Income 
of  $3,000  or  less;  or 

(B)  In  families  receiving  an  annual  in¬ 
come  in  excess  of  $3,000  from  payments  un¬ 
der  the  program  of  aid  to  families  with  de¬ 
pendent  children  under  a  State  plan  ap¬ 
proved  under  title  IV  of  the  Social  Security 
Act;  or 

(C)  Uvlng  In  Institutions  for  neglected 
or  delinquent  children  or  being  supported  In 
foster  homes  with  public  funds. 

(3)  (A)  Determinations  with  respect  to 
numbers  of  children  in  any  county  \mder 
paragraph  (2)  shall  be  made  by  the  Com¬ 


missioner  on  the  basis  of  the  most  recent 
satisfactory  data  available  to  him. 

(B)  (1)  The  number  of  children  deter¬ 
mined  with  respect  to  one  or  more  counties 
shall  be  allocated  by  the  Commissioner,  for 
the  purposes  of  paragraph  (2),  among  the 
local  educational  agencies  with  school  dis¬ 
tricts  located  In  such  county  or  counties. 

(11)  In  any  case  where — 

(I)  Two  or  more  local  educational  agen¬ 
cies  serve,  in  whole  or  In  part,  the  same 
geographical  area;  or 

(U)  A  local  educational  agency  provides 
free  public  education  for  a  substantial  num¬ 
ber  of  children  who  reside  In  the  school  dis¬ 
trict  of  another  local  educational  agency,  the 
Commissioner  may  allocate  the  number  of 
children  determined  under  this  subsection 
among  such  agencies  In  such  a  manner  as 
will  best  achieve  the  purposes  of  this  sec¬ 
tion. 

(C)  (1)  For  the  purposes  of  paragraph  (2), 
the  Commissioner  shall  determine  the  num¬ 
ber  of  children  from  families  having  an  an¬ 
nual  Income  of  $3,000  or  less  on  the  basis  of 
the  most  recent  satisfactory  data  available 
from  the  Department  of  Commerce.  At  any 
time  such  data  for  a  county  are  available 
In  the  Department  of  Commerce,  such  data 
shall  be  used  In  making  calculations  under 
this  subsection. 

(II)  For  the  purposes  of  this  subsection, 
the  Secretary  of  Health,  Education,  and  Wel¬ 
fare  shall  determine  the  number  of  children 
from  families  receiving  an  annual  Income  In 
excess  of  $3,000  from  payments  under  the 
program  of  aid  to  families  with  dependent 
children  under  a  State  plan  approved  under 
title  IV  of  the  Social  Security  Act  smd  the 
number  of  children  living  In  Institutions  for 
neglected  or  delinquent  children  or  being 
supported  In  foster  homes  with  public  funds, 
on  the  basis  of  caseload  data  for  the  month 
of  January  of  the  preceding  fiscal  year,  or 
to  the  extent  that  such  data  are  not  avail¬ 
able  to  him  before  April  1  of  the  calendar 
year  In  which  the  determination  Is  made, 
then  on  the  basis  of  the  most  recent  data 
available  to  him  at  the  time  of  such  deter¬ 
mination.  For  the  purposes  of  this  subsec¬ 
tion,  the  Secretary  shall  consider  all  chil¬ 
dren  who  are  In  correctional  Institutions  to 
be  living  In  Institutions  for  delinquent 
children. 

(c)  The  amount  of  the  grant  to  which  a 
local  educational  agency  shall  be  entitled 
for  any  fiscal  year  shall  be — 

(A)  The  number  of  children  determined 
wlU]  respect  to  such  agency  under  sub¬ 
section  (b) ;  multiplied  by — 

(B)  60  per  centum  of  the  average  per 
pupil  expenditure  of  all  the  local  educa¬ 
tional  agencies  in  the  State  in  which  such 
agency  Is  located. 

(d)  Notwithstanding  any  other  provision 
of  this  section,  no  payments  for  any  fiscal 
year  imder  this  part  to  the  local  educa¬ 
tional  agencies  in  a  single  State  shall  ex¬ 
ceed  12  per  centum  of  the  aggregate  pay¬ 
ments  to  all  local  educational  agencies  In 
that  year  under  this  part. 

(e) (1)  The  aggregate  of  the  amount  for 
which  all  local  educational  agencies  are 
eligible  under  this  part  shall  not  exceed 
$76,000,000  for  any  fiscal  year.  If,  for  any 
fiscal  year,  such  aggregate,  as  computed 
without  regard  to  the  preceding  sentence, 
exceeds  $76,000,000,  the  amount  for  which 
each  local  educational  agency  Is  eligible 
shall  be  reduced  ratably  until  such  aggre¬ 
gate  does  not  exceed  such  limitation. 

(2)  For  the  purpose  of  making  payments 
under  this  part  there  are  authorized  to  be 
appropriated  not  In  excess  of  $76,000,000  for 
the  fiscal  year  ending  June  30,  1976. 

(f)  For  the  purposes  of  this  section,  the 
term —  • 

(1)  “State”  means  the  fifty  States  and  the 
District  of  Columbia;  and 


(2)  "children”  Includes  all  children  aged 
five  through  seventeen.  Inclusive. 

(Ed.  Note:  Effective  July  1,  1976,  part  C  of 
such  title  I  is  repealed.) 

Part  D — General  Provisions 

APPLICATION 

Sec.  141.  (a)  A  local  educational  agency 
may  receive  a  grant  under  this  title  for  any 
fiscal  year  only  upon  application  therefor 
approved  by  the  appropriate  State  educa¬ 
tional  agency,  upon  its  determination  (con¬ 
sistent  with  such  basic  criteria  as  the  Com¬ 
missioner  may  establish) — 

(1)  That  payments  under  this  title  will 
be  used  for  the  excess  costs  of  programs  and 
projects  (including  the  acquisition  of  equip¬ 
ment,  pajrments  to  teachers  of  amounts  in 
excess  of  regular  salary  schedules  as  a  bonus 
for  service  in  schools  eligible  for  assistance 
under  this  title,  the  training  of  teachers,  and, 
where  necessary,  the  construction  of  school 
facilities  and  plans  made  or  to  be  made  for 
such  programs,  projects,  and  facilities)  .  (A) 
which  are  designed  to  meet  the  special  edu¬ 
cational  needs  of  educationally  deprived  chil¬ 
dren  In  school  attendance  areas  having  high 
concentrations  of  children  from  low-income 
families  (and  at  the  discretion  of  the  local 
educational  agency,  in  any  school  of  such 
agency  not  located  in  such  a  school  attend¬ 
ance  area,  at  which  the  proportion  of  chil¬ 
dren  in  actual  average  daily  attendance  fitxn 
low-income  families  is  substantially  the  same 
as  the  proportion  of  such  children  In  such  an 
area  of  that  agency)  and  (B)  which  are  of 
sufficient  size,  scope,  and  quality  to  give  rea¬ 
sonable  promises  of  substantial  progress  to¬ 
ward  meeting  those  needs  and  to  this  end 
involve  an  expenditure  of  not  less  than  $2,- 
600,  except  that  the  State  educational  agency 
may  with  respect  to  any  applicant  reduce  the 
$2,600  requirement  If  it  determines  that  it 
would  be  Impossible,  for  reasons  such  as  dis¬ 
tance  or  difficulty  of  travel,  for  the  applicant 
to  join  effectively  with  other  local  educa¬ 
tional  agencies  for  the  purpose  of  meeting 
the  requirement;  and  nothing  herein  shall  be 
deemed  to  preclude  two  or  more  local  educa¬ 
tional  agencies  from  entering  into  agree¬ 
ments,  at  their  option,  for  carrying  out 
jointly  operated  programs  and  projects  under 
this  title;  Provided,  That  the  amount  used 
for  plans  for  any  fiscal  year  shall  not  exceed 
1  per  centum  of  the  amount  determined  for 
that  agency  for  that  year  pursuant  to  sec¬ 
tion  103  or  $2,000,  whichever  is  greater; 

(2)  That  the  local  educational  agency  has 
provided  satisfactory  assurance  that  section 
141A  will  be  complied  with; 

(3)  That  (A)  the  local  educational  agency 
has  provided  satisfactory  assurance  that  the 
control  of  funds  provided  under  this  title, 
and  title  to  property  derived  therefrom,  shall 
be  in  a  public  agency  for  the  uses  and  pur¬ 
poses  provided  in  this  title,  and  that  a  public 
agency  will  administer  such  fimds  and  prop¬ 
erty,  (B)  Federal  funds  made  available  imder 
this  title  will  be  so  used  (1)  as  to  supplement 
and,  to  the  extent  practical.  Increase  the  level 
of  funds  that  would.  In  the  absence  of  such 
Federal  funds,  be  made  available  from  non- 
Federal  sources  for  the  education  of  pupils 
participating  In  programs  and  projects  as¬ 
sisted  under  this  title,  and  (11)  In  no  case,  as 
to  supplant  such  funds  from  non-Federal 
sources,  smd  (C)  State  and  local  funds  will 
be  used  In  the  district  of  such  agency  to 
provide  services  In  project  areas  which,  taken 
as  a  whole,  are  at  least  comparable  to  services 
being  provided  In  areas  m  such  district  which 
are  not  receiving  funds  under  this  title:  Pro¬ 
vided,  That  any  finding  of  nonoomplianoe 
with  this  clause  shall  not  affect  the  payment 
of  funds  to  any  local  educational  agency 
until  the  fiscal  year  beginning  July  1,  1972, 
and  Provided  further.  That  each  local  educa¬ 
tional  agency  receiving  funds  under  this  title 
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shall  report  on  or  before  July  1,  1971,  and  on 
or  before  July  1  of  each  year  thereafter  with 
respect  to  Its  compliance  with  this  clause; 

(4)  In  the  case  of  any  project  for  con¬ 
struction  of  school  facilities,  that  the  project 
Is  not  Inconsistent  with  overall  State  plans 
tar  the  construction  of  school  facilities  and 
that  the  requirements  of  section  433  of  the 
Qeneral  Education  Provisions  Act  will  be 
complied  with  on  all  such  construction  proj¬ 
ects; 

(6)  In  the  case  of  an  application  for  pay¬ 
ments  for  planning,  (A)  that  the  planning 
was  or  will  be  directly  related  to  programs 
or  projects  to  be  carried  out  under  this  title 
and  has  resulted,  or  Is  reasonably  likely  to 
result  In  a  program  or  project  which  will  be 
carried  out  under  this  title,  and  (B)  that 
planning  funds  are  needed  because  of  the 
Innovative  nature  of  the  program  or  project 
or  because  the  local  educational  agency  lacks 
the  resources  necessary  to  plan  adequately 
for  programs  and  projects  to  be  carried  out 
under  this  title: 

(6)  That  effective  procedures,  including 
provisions  for  appropriate  objective  measm^- 
ments  of  educational  achievement,  will  be 
adopted  for  evaluating  at  least  annually  the 
effectiveness  of  the  programs  In  meeting  the 
special  educational  needs  of  educationally 
deprived  children; 

(7)  That  the  local  educational  agency  wUl 
make  an  annual  report  and  such  other  re¬ 
ports  to  the  State  educational  agency  ,  In  such 
form  and  containing  such  Information 
(which  In  the  case  of  reports  relating  to  per¬ 
formance  Is  In  accordance  with  specific  per¬ 
formance  criteria  related  to  program  objec¬ 
tives)  ,  as  may  be  reasonably  necessary  to  en¬ 
able  the  State  educational  agency  to  perform 
Its  duties  \mder  this  title.  Including  Infor¬ 
mation  relating  to  the  educational  achieve¬ 
ment  of  students  participating  In  programs 
carried  out  \inder  this  title,  and  Will  keep 
su^  records  and  afford  such  access  thereto 
as  the  State  educational  agency  may  find 
necessary  to  assure  the  correctness  and  veri¬ 
fication  of  such  reports; 

(8)  That  the  local  educational  agency  Is 
making  the  application  and  all  pertinent 
documents  related  thereto  available  to  par¬ 
ents  and  other  members  of  the  general  public 
and  that  all  evaluations  and  reports  required 
imder  paragraph  (7)  shall  be  public  Infor¬ 
mation; 

(9)  In  the  case  of  a  project  for  the  con¬ 
struction  of  school  facilities,  that.  In  de¬ 
veloping  plans  for  such  facilities  due  con¬ 
sideration  has  been  given  to  compliance  with 
such  standards  as  the  Secretary  may  pre¬ 
scribe  or  approve  In  order  to  Insure  that  fa¬ 
cilities  constructed  with  the  use  of  Fed¬ 
eral  funds  under  this  title  shall  be,  to  the 
extent  appropriate  in  view  of  the  uses  to  be 
made  of  the  facilities,  accessible  to  and  \is- 
able  by  handicapped  persons; 

(10)  That  effective  procedures  will  be 
adopted  for  acquiring  and  disseminating  to 
teachers  and  administrators  significant  In¬ 
formation  derived  from  educational  research, 
demonstration,  and  similar  projects,  and  for 
adopting,  where  appropriate,  promising  edu¬ 
cational  practices  developed  through  such 
projects; 

(11)  In  the  case  of  a  project  for  the  con¬ 
struction  of  school  facilities,  that,  In  develop¬ 
ing  plans  for  such  facilities,  due  considera¬ 
tion  has  been  given  to  excellence  of  archl- 
tectxure  and  design,  and  to  the  Inclusion  of 
works  of  art  (not  representing  more  than  1 
per  centum  of  the  cost  of  the  project) ; 

(12)  In  the  case  of  projects  Involving  the 
use  of  education  aides,  the  local  educational 
agency  sets  forth  well-developed  plans  pro¬ 
viding  for  coordinated  programs  of  train¬ 
ing  In  which  education  aides  and  the  profes¬ 
sional  staff  whom  they  are  assisting  will 
participate  together; 

(13)  That,  where  a  school  attendance  area 
does  not  meet  the  requirement  of  paragraph 


(1)(A)  of  this  subsection  for  a  fiscal  year, 
or  In  the  case  of  a  local  educational  agency 
electing  to  allocate  funds  under  section  160, 
where  such  an  area  does  not  meet  the  re¬ 
quirement  of  that  section,  but  did  meet  the 
appropriate  requirement  In  either  of  the  two 
preceding  fiscal  years,  that  school  attendance 
area  shall  be  considered  to  meet  the  appli¬ 
cable  criterion  for  that  fiscal  year;  and 

(14)  That  the  local  educational  agency 
shall  establish  an  advisory  council  for  the  en¬ 
tire  school  district  and  shall  establish  an 
advisory  coimcU  for  each  school  of  such 
agency  served  by  a  program  or  project  as¬ 
sisted  under  section  143(a)  (2) ,  each  of  which 
advisory  councils — 

(A)  Has  as  a  majority  of  Its  members  par¬ 
ents  of  the  children  to  be  served, 

(B)  Is  composed  of  members  selected  by 
the  parents  In  each  school  attendance  area, 

(C)  Has  been  given  responsibility  by  such 
agency  for  advising  It  In  the  planning  for, 
and  the  Implementation  and  evaluation  of, 
such  programs  and  projects,  and 

(D)  Is  provided  by  such  agency.  In  ac¬ 
cordance  with  regulations  of  the  Commis¬ 
sioner,  with  access  to  appropriate  Informa¬ 
tion  concerning  such  programs  and  projects. 

(b)  It  Is  the  Intent  of  the  Congress  to  en¬ 
courage,  where  feasible,  the  development  for 
each  educationally  deprived  child  participat¬ 
ing  In  a  program  under  this  title  of  an  In¬ 
dividualized  written  educational  plan 
(maintained  and  periodically  evaluated), 
agreed  upon  Jointly  by  the  local  educational 
agency,  a  parent  or  guardian  of  the  child, 
and  when  appropriate,  the  child. 

(c)  The  State  educational  agency  shall 
not  finally  disapprove  In  whole  or  In  part- 
any  application  for  funds  imder  this  title 
without  first  affording  the  local  educational 
agency  submitting  the  application  reason¬ 
able  notice  and  opportunity  for  a  hearing. 

Participation  or  Cbiu»xn  Enrolled  in 
Privats  Schools 

Src.  141A.(a)  To  the  extent  consistent  with 
the  number  of  educationally  deprived  chil¬ 
dren  in  the  school  district  of  the  local  educa¬ 
tional  agency  who  are  enrolled  In  private  ele¬ 
mentary  and  secondary  schools,  such  agency 
shall  make  provision  for  Including  special 
educational  services  and  arrangements  (such 
as  dual  enrollment,  educational  radio  and 
television,  and  mobile  educational  services 
and  equipment)  In  which  such  children  can 
participate  and  meeting  the  requirements  of 
clauses  (A)  and  (B)  of  paragraph  (1)  of 
subsection  (a)  of  section  141,  paragraph  (2) 
of  subsection  (a)  of  such  section,  and  clauses 

(A)  and  (B)  of  paragraph  (3)  of  subsec¬ 
tion  (a)  of  such  section  141. 

(b)(1)  If  a  local  educational  agency  Is 
prohibited  by  law  from  providing  for  the  par¬ 
ticipation  In  special  programs  for  education¬ 
ally  deprived  children  enrolled  In  private 
elementary  and  secondary  schools  as  re¬ 
quired  and  secondary  schools  as  required  by 
subsection  (a) .  the  Cmnmlssloner  shall  waive 
such  requirement  and  the  provisions  of  sec¬ 
tion  141(a)(2).  and  shall  arrange  for  the 
provision  of  services  to  such  children  through 
arrangements  which  shall  be  subject  to  the 
requirements  at  subsection  (a). 

(2)  If  the  Commissioner  determines  that  a 
local  educational  agency  has  substantially 
failed  to  provide  for  the  participation  on  an 
equitable  basis  of  educationally  deprived 
children  enrolled  In  private  elementary  and 
secondary  schools  as  required  by  subsection 
(a),  be  shall  arrange  for  the  provision  of 
services  to  such  children  through  arrange¬ 
ments  which  shall  be  subject  to  the  require¬ 
ments  of  subsection  (a) ,  upon  which  deter¬ 
mination  the  provisions  of  paragraph  (a) 
and  section  141(a)  (2)  shall  be  waived.  ' 

(3)  When  the  Commissioner  arranges  for 
services  piu^uant  to  this  section,  he  shall, 
after  consultation  with  the  appropriate  pub¬ 


lic  and  private  school  officials,  pay  the  cost 
of  such  services  from  the  appropriate  allo¬ 
cation  or  allocations  under  this  title. 

(4)  (A)  The  Commissioner  shall  not  take 
any  final  action  imder  this  section  imtll  he 
has  afforded  the  State  educational  agency 
and  local  educational  agency  affected  by 
such  action  at  least  sixty  days  notice  of  bis 
proposed  action  and  an  opportunity  for  a 
hearing  with  respect  thereto  on  the  record. 

(B)  If  a  State  or  local  educational  agency 
Is  dissatisfied  with  the  Commissioner’s  final 
action  after  a  hearing  under  subparagraph 
(A)  of  this  paragraph.  It  may  within  sixty 
days  after  notice  of  such  action,  file  with  the 
United  States  court  of  appeals  for  the  circuit 
In  which  such  State  Is  located  a  petition  for 
review  of  that  action.  A  copy  of  the  petition 
shall  be  forthwith  transmitted  by  the  clerk 
of  the  court  to  the  Commissioner.  The  Com¬ 
missioner  thereupon  shall  file  In  the  court 
the  record  of  the  proceedings  on  which  he 
based  his  action,  as  provided  in  section  2112 
of  title  28,  United  States  Code. 

(C)  The  findings  of  fact  by  the  Commis¬ 
sioner,  If  supported  by  substantial  evidence, 
shall  be  conclusive;  but  the  court,  for  good 
cause  shown,  may  remand  the  case  to  tiie 
Commissioner  to  take  further  evidence,  and 
the  Commissioner  may  thereupon  make  new 
or  modified  findings  of  fact  and  may  modify 
hla  previous  action,  and  shall  file  In  the 
court  the  record  of  the  further  proceedings. 
Such  new  or  modified  findings  of  fact  shall 
likewise  be  conclusive  if  supported  by  sub¬ 
stantial  evidence. 

(D)  Upon  the  filing  (ff  such  petition,  the 
court  shall  have  Jurisdiction  to  affirm  the 
action  of  the  Commissioner  or  to  set  It 
aside.  In  whole  or  In  part.  The  Judgment  of 
the  court  shall  be  subject  to  review  by  the 
Supreme  Com^  of  the  United  States  upon 
certlmrul  or  certification  as  provided  In  sec¬ 
tion  1264  of  title  28,  United  States  Code. 

Assurancxs  Froic  Statzs 

Sec.  142.  (a)  Any  State  desiring  to  par¬ 
ticipate  unde'  this  title  (except  with  respect 
to  the  program  provided  for  In  section  122 
relating  to  migratory  children  of  migratory 
agricultural  workers)  shall  submit  through 
Its  State  educational  agency  to  the  Commis¬ 
sioner  an  application.  In  such  detail  as  the 
Commissioner  deems  necessary,  which  pro¬ 
vides  satisfactory  assurance — 

(1)  That,  except  as  provided  In  section 
143(b).  payments  imder  this  title  will  be 
used  only  for  programs  and  projects  which 
have  been  approved  by  the  State  educational 
agency  pursuant  to  section  141(a)  and  which 
meet  the  applicable  requirements  of  that 
section  and  section  121  and  that  such  agency 
will  In  all  other  respects  comply  with  the 
provisions  of  this  title.  Including  the  en¬ 
forcement  of  any  obligations  Imposed  upon  a 
local  educational  agency  under  section  141 
(a); 

(2)  That  such  fiscal  control  and  fund  ac¬ 
counting  procedures  will  be  adopted  as  may 
be  necessary  to  assure  proper  disbursement 
of.  and  accounting  for.  Federal  funds  paid 
to  the  State  (Including  such  funds  paid  by 
the  State  to  local  educational  agencies) 
under  this  title;  and 

(3)  That  the  State  educational  agency  will 
make  to  the  Commissioner  (A)  periodic  re¬ 
ports  (Including  the  results  of  objective 
measurements  required  by  section  141(a)  (6) 
and  of  research  and  replication  studies) 
evaluating  the  effectiveness  of  payments 
under  this  title  and  of  particular  programs 
assisted  under  It  In  Improving  the  educa¬ 
tional  attainment  of  educationally  deprived 
children,  and  (B)  such  other  reports  as  may 
be  reasonably  necessary  to  enable  the  Com¬ 
missioner  to  perform  his  duties  under  this 
title  (Including  such  reports  as  he  may  re¬ 
quire  to  determine  the  amoimts  which  the 
local  educational  agencies  of  that  State  are 
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eligible  to  receive  for  «ny  fiscal  year),  and 
assurance  that  such  agency  will  keep  such 
records  and  afford  such  access  thereto  as 
the  Commissioner  may  find  necessary  to  as¬ 
sure  the  correctness  and  verification  of  such 
reports. 

(b)  The  Commissioner  shall  approve  an 
application  which  meets  the  requirements 
specified  In  subsection  (a) ,  and  he  shall  not 
finally  disapprove  an  application  except  after 
reasonable  notice  and  opportunity  for  a 
hearing  to  the  State  educational  agency. 

Patmemt* 

Sec.  143(a)(1)  The  Commissioner  shall, 
subject  to  the  provisions  of  section  144,  from 
time  to  time  pay  to  each  State,  In  Advance 
or  otherwise,  the  amoimt  which  It  and  the 
local  educational  agencies  of  that  State  are 
eligible  to  receive  imder  this  title.  Such  pay¬ 
ments  shall  take  Into  accotmt  the  extent  (If 
any)  to  which  any  previous  payment  to  such 
State  educational  agency  under  this  title 
(whether  or  not  In  the  same  fiscal  year)  was 
greater  or  less  than  the  amoimt  which  should 
have  been  paid  to  It. 

(2)  From  the  funds  paid  to  it  pursuant  to 
paragraph  (1)  each  State  educational  agency 
shall  distribute  to  each  local  educational 
agency  of  the  State  which  Is  not  Ineligible 
by  reason  of  section  103(b)  and  which  has 
submitted  an  application  approved  pursuant 
to  section  141(a)  the  amount  for  which  such 
application  has  been  approved,  except  that 
this  amount  shall  not  exceed  the  amount 
determined  for  that  agency  pursuant  to 
section  103. 

(b)  The  Commissioner  Is  authorized  to 
pay  to  each  State  amounts  equal  to  the 
amounts  expended  by  It  for  the  proper  and 
efficient  performance  of  Its  duties  imder  this 
title  (including  technical  assistance  tor  the 
measurements  and  evaluations  required  by 
section  141(a)  (6) ),  except  that  the  total  cd 
such  payments  In  any  fiscal  year  shall  not 
exceed — 

(1)  1  Per  centum  of  the  amount  allocated 
to  the  State  and  Its  local  educational  agencies 
as  determined  for  that  year  under  this  title; 
or 

(2)  $160,000,  or  $25,000  In  the  case  of 
Guam.  American  Samoa,  the  Virgin  Islands, 
or  the  Trust  Territory  of  the  Pacific  Islands, 
whichever  Is  the  greater. 

(c)  (1)  No  payments  shall  be  made  under 
this  title  for  any  fiscal  year  to  a  State  which 
has  taken  into  consideration  payments  imder 
this  title  in  determining  the  eligibility  of  any 
local  educational  agency  In  that  State  for 
State  aid,  or  the  amount  of  that  aid,  with 
respect  to  the  free  public  education  of  chil¬ 
dren  during  that  year  or  the  preceding  fiscal 
year. 

(2)  No  payments  shall  be  made  under  this 
title  to  any  local  educational  agency  for 
any  fiscal  year  unless  the  State  educational 
agency  finds  that  the  combmed  fiscal  effort 
(as  determmed  In  accordance  with  regula¬ 
tions  of  the  Commissioner)  of  that  agency 


i(Ed.  Note:  Section  943(d)  of  Pub.  L. 
93-380  provides:  “Notwithstanding  any  pro¬ 
vision  of  part  A  of  title  I  of  the  Elementary 
and  Secondary  Education  Act  of  1965,  the 
amount  which  the  Commonwealth  of  Puerto 
Blco  Is  eligible  to  receive  under  subpart  1  of 
such  part,  A  or  under  sections  121, 122,  or  123 
for  the  fiscal  year  ending  June  30, 1976,  shall 
not  exceed  50  per  centum  of  the  full  amount 
the  Commonwealth  of  Puerto  Rico  would  re¬ 
ceive  (after  required  ratable  reductions) 
under  such  subpart  or  section  but  for  this 
subsection,  and  for  the  fiscal  years  ending 
June  30,  1976,  June  30,  1977,  and  June  30, 
1978,  such  amount  shall  not  exceed  75  per 
centum  of  the  full  amount  the  Common¬ 
wealth  of  Puerto  Rico  would  receive  (after 
required  ratable  reductions)  under  such  sub¬ 
part  or  section  but  for  this  subsection.”) 


and  the  State  with  respect  to  the  provision 
of  free  public  education  by  that  agency  for 
the  preceding  fiscal  year  was  not  less  than 
such  cmnbmed  fiscal  effort  for  that  purpose 
for  the  second  preceding  fiscal  year. 

Adjustments  Wbese  Necessttateo  Bt 
Appsopeiations 

Sec.  144.  If  the  sums  appropriated  for  any 
fiscal  year  for  making  the  payments  pro¬ 
vided  In  this  title  are  not  sufficient  to  pay 
In  full  the  total  amounts  which  all  local  and 
State  educational  agencies  are  entitled  to  re¬ 
ceive  under  this  title  for  such  year,  the 
amount  available  for  each  grant  to  a  State 
i^ncy  eligible  for  a  grant  under  section  121, 
122,  or  123  shall  be  equal  to  the  total  amount 
of  the  grant  as  c(»nputed  under  each  such 
section.  If  tfle  remainder  of  such  sums  avail¬ 
able  after  the  application  of  the  preceding 
sentence  Is  not  sufficient  to  pay  In  full  the 
total  amounts  which  all  local  educational 
agencies  are  entitled  to  receive  under  part  A 
of  this  title  for  such  year,  the  allocations  to 
such  agencies  and  allocations  imder  part  B 
shall,  subject  to  adjustments  under  the  next 
sentence,  be  ratably  reduced  to  the  extent 
necessary  to  bring  the  aggregate  of  such  al¬ 
locations  within  the  limits  of  the  amount 
so  ^iproprlated,  except  that  entitlements 
under  such  part  B  shall  be  taken  Into  con¬ 
sideration  only  to  the  extent  that  appropria¬ 
tions  for  such  title  I  (excluding  part  C  there¬ 
of)  exceed  $1,396,976,000  for  any  fiscal  year 
and  such  entitlements  shall  not  exceed  $60,- 
000,000  In  any  fiscal  year.  The  allocation  of  a 
local  educational  agency  which  would  be  re¬ 
duced  under  the  preceding  sentence  to  less 
than  85  per  centum  of  Its  allocation  under 
part  A  for  the  preceding  fiscal  year,  shall  be 
Increased  to  such  amount,  the  total  of  the 
Increases  thereby  required  being  derived  by 
prc^iortlonately  reducing  the  allocations  of 
the  remaining  local  educational  agencies, 
under  the  preceding  sentence,  but  with  such 
adjustments  as  may  be  necessary  to  prevent 
the  allocation  to  any  remaining  local  edu¬ 
cational  agency  from  being  thereby  reduced 
to  less  than  86  per  centum  of  Its  allocation 
for  such  year.  If  the  aggregate  of  the 
amounts  to  which  all  States  are  entitled  un¬ 
der  such  part  B  exceeds  $60,000,000  the  en¬ 
titlement  of  each  State  shall  be  reduced  rat¬ 
ably  until  such  aggregate  does  not  exceed 
$60,000,000  In  such  fiscal  year. 

In  case  additional  funds  become  available 
for  making  payments  under  this  title  or 
that  year,  such  reduced  amounts  shall  be 
Increased  on  the  same  basis  that  they  were 
reduced.  In  order  to  permit  the  most  effec¬ 
tive  use  of  all  aopronrlatlons  made  to  carry 
out  this  title,  the  Commissioner  may  set 
dates  by  which  (1)  State  educational  agen¬ 
cies  must  certify  to  him  the  amounts  for 
which  the  aoplicatlons  of  educational  agen¬ 
cies  have  been  or  will  be  approved  by  the 
State,  and  (2)  State  educational  agencies 
referred  to  in  section  122  must  file  applica¬ 
tions.  If  the  maximum  grant  a  local  edu¬ 
cational  agency  or  an  agency  referred  to  In 
section  122  would  receive  (after  any  ratable 
reduction  which  may  have  been  required 
under  the  first  sentence  of  this  section) 
Is  more  than  an  amount  which  the  State 
educational  agency  determines.  In  accord¬ 
ance  with  regulations  prescribed  by  the 
Commissioner,  such  agency  will  use,  the  ex¬ 
cess  amount  lAall  be  made  available  first  to 
educational  agencies  In  that  State.  Deter¬ 
minations  of  the  educational  agencies  to 
which  such  excess  amounts  shall  be  made 
available  shall  be  made  by  the  State  educa¬ 
tional  agency  In  furtherance  of  the  purposes 
of  this  title  In  accordance  with  criteria  pre¬ 
scribed  by  the  Commissioner  which  are  de¬ 
signed  to  assure  that  such  excess  amounts 
will  be  made  available  to  other  eligible 
educational  agencies  with  the  greatest  need, 
for  the  purpose  of,  where  appropriate,  re¬ 


dressing  Inequities  Inherent  In,  or  mitigat¬ 
ing  hardships  caused  by,  the  iqipllcatlon  of 
the  provisions  of  paragraph  (2)  of  section 
103(a)  as  a  result  of  such  factors  as  pop¬ 
ulation  shifts  and  changing  economic  cir¬ 
cumstances.  In  the  event  excess  amounts 
remain  after  carrying  out  the  preceding  two 
sentences  of  this  section,  such  excess 
amounts  shall  be  distributed  among  the 
other  States  as  the  Commissioner  Shall 
prescribe  for  use  by  local  educational  agen¬ 
cies  In  such  States  for  the  purposes  of  this 
title  In  such  manner  as  the  respective  State 
educational  agencies  shall  prescribe. 

Withholdings 

Sec.  146.  Whenever  the  Commissioner,  after 
reasonable  notice  and  opportunity  for  hear¬ 
ing  to  any  State  educational  agency,  finds 
that  there  has  been  a  failure  to  comply  sub¬ 
stantially  with  any  assurance  set  forth  In 
the  application  of  that  State  approved  under 
section  122  or  142(b)  the  Commissioner  shall 
notify  the  agency  that  further  payments  will  ~ 
not  be  made  to  the  State  under  this  title 
(or.  In  his  discretion,  that  the  State  edu¬ 
cational  agency  shall  not  make  further  pay¬ 
ments  under  this  title  to  specified  local 
educational  agencies  affected  by  the  fail¬ 
ure)  until  he  is  satisfied  that  there  is  no 
longer  any  such  failure  to  comply.  Until  he 
Is  so  satisfied,  no  further  payments  shall  be 
made  to  the  State  under  this  title,  or  pay¬ 
ments  by  the  State  educational  agency 
under  this  title  shall  be  limited  to  local 
educational  agencies  not  affected  by  the  fail¬ 
ure,  as  the  case  may  be. 

Judicial  Review 

Sec.  147.  (a)  If  any  State  Is  dissatisfied 
with  the  Commiuioner’s  final  action  with 
respect  to  the  approval  of  Its  ^plication 
submitted  under  section  122  or  142(b)  m: 
with  his  final  action  under  section  146,  such 
State  may,  within  sixty  days  after  notice  of 
such  action,  file  with  the  United  States  court 
of  appeals  for  the  circuit  In  which  such 
State  is  located  a  petition  for  review  of 'that 
action.  A  copy  of  the  petition  shall  be  forth¬ 
with  transmitted  by  the  clerk  erf  the  court  to 
thQ  Commissioner.  The  Commissioner  there¬ 
upon  shall  file  In  the  court  the  record  of 
the  proceedings  on  which  he  based  his  ac¬ 
tion,  as  provided  In  section  2112  of  title 
28,  United  States  Code. 

(b)  The  findings  of  fact  by  the  Commis¬ 
sioner,  If  supported  by  substantial  evidence, 
shall  be  conclusive;  but  the  court,  for  good 
cause  shown,  may  remand  the  case  to  the 
Commissioner  to  take  further  evidence,  and 
the  Commissioner  may  thereupon  make  new 
or  modified  findings  of  fact  and  may  modify 
his  previous  action,  and  shall  file  In  the 
c6urt  the  record  of  the  further  proceedings. 
Such  new  or  modified  findings  of  fact  shall 
likewise  be  conclusive  if  supported  by  sub¬ 
stantial  evidence. 

(c)  Upon  the  filing  of  such  petition,  the 
court  shall  have  Jurisdiction  to  affirm  the 
action  of  the  Commissioner  or  to  set  It  aside, 
in  whole  or  In  part.  The  Judgment  of  the 
court  shall  be  subject  to  review  by  the  Su¬ 
preme  Court  of  the  United  States  upon  cer¬ 
tiorari  or  certification  as  provided  In  section 
1254  of  title  28,  United  States  Code. 

National  Advisost  Council 

Sec.  148.  (a)  There  shall  be  a  National  Ad¬ 
visory  Council  on  the  Education  of  Disad¬ 
vantaged  Children  (hereinafter  In  this  sec¬ 
tion  referred  to  as  the  “National  Council”) 
consisting  of  fifteen  members  appointed  by 
the  President,  without  regard  to  the  provi¬ 
sions  of  title  6,  United  States  Code,  govern¬ 
ing  appointment  In  the  competitive  service, 
for  terms  of  three  years,  except  that  (1)  in 
the  case  of  Initial  members,  five  shall  be 
appointed  for  terms  of  one  year  each  and 
five  shall  be  appointed  for  terms  of  two  years 
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each,  and  (2)  appointments  to  fill  vacancies 
shall  be  only  for  such  terms  as  remain  un- 
explred.  The  National  Ciouncll  shall  meet  at 
the  call  of  the  Chairman. 

(b)  The  National  Council  shall  review  and 
evaluate  the  administration  and  operation 
of  this  title.  Including  Its  effectiveness  In 
Improving  the  educational  attalzunent  of 
educationally  deprived  children,  Including 
the  effectiveness  of  programs  to  meet  their 
oodupational  and  career  needs,  and  make 
recommendations  for  the  Improvement  of 
this  title  and  Its  administration  and  opera-' 
tion.  These  recommendations  shall  take  Into 
consideration  experience  gained  under  this 
and  other  Federal  educational  programs  for 
disadvantaged  children  and,  to  the  extent 
appropriate,  experience  gained  under  other 
public  and  private  educational  programs  for 
disadvantaged  children. 

(c)  The  National  Council  shall  make  such 
reports  of  Its  activities,  findings,  and  recom¬ 
mendations  (Including  recommendations  for 
changes  in  the  provisions  of  this  title)  as  It 
may  deem  appropriate  and  shall  make  an  an¬ 
nual  report  to  the  President  and  the  Con¬ 
gress  not  later  than  March  31  of  each  calen¬ 
dar  year.  Such  annual  report  shall  Include  a 
report  specifically  on  which  of  the  various 
compensatory  education  programs  funded  In 
whole  or  In  part  under  the  provisions  of  this 
title,  and  of  other  public  and  private  educa¬ 
tional  programs  for  educationally  deprived 
children,  hold  the  highest  promise  for  raising 
the  educational  attainment  of  these  educa¬ 
tionally  deprived  children.  The  President  Is 
requested  to  transmit  to  the  Congress  such 
comments  and  recommendations  as  he  may 
have  with  respect  to  such  report.  Subject 
to  section  448(b)  of  the  Oeneral  Education 
Provisions  Act,  the  National  Council  shall 
continue  to  exist  until  July  1, 1978. 

Trxaticxnt  or  Earnings  roa  Purposes  or  Am 
TO  Families  With  Dependent  Children 

Sec.  149.  (a)  Notwithstanding  the  provi¬ 
sions  of  title  IV  of  the  Social  Security  Act, 
a  State  plan  approved  under  section  402  of 
such  Act  shall  provide  that  for  a  period  of 
not  less  than  twelve  months,  and  may  pro¬ 
vide  that  for  a  period  of  not  more  than 
twenty-four  months,  the  first  $86  earned  by 
any  pnson  In  any  month  for  services 
rendered  to  any  program  assisted  imder  this 
title  of  this  Act  shall  not  be  regarded  (A) 
In  determining  the  need  of  such  person 
under  such  approved  State  plan  or  (B)  In 
determining  the  need  of  any  other  Individ¬ 
ual  under  such  approved  State  plan. 

(b)  Notwithstanding  the  provisions  of  sub¬ 
section  (a)  of  this  section,  no  fimds  to  which 
a  State  Is  otherwise  entitled  under  title  IV  of 
Social  Security  Act  for  any  period  before  the 
fourth  month  after  the  adjournment  of  the 
State’s  first  regular  legislative  session  which 
adjourns  more  than  sixty  days  after  enact¬ 
ment  of  the  Elraaentary  and  Secondary  Edu¬ 
cation  Amendments  of  1966,  shall  be  with¬ 
held  by  reason  of  any  action  taken  pursuant 
to  a  State  statute  which  prevents  such  State 
from  complying  with  the  requirements  of 
subsection  (a)  of  this  section. 

Allocation  of  Funds  Within  the  School 
District  of  a  Local  Educational  Agency 

Sec.  160.  (a)  For  any  fiscal  year  not  more 
than  20  local  educational  agencies  selected 
for  the  purpose  of  section  821(a)(6)  of  the 
Education  Amendments  of  1974  may  elect, 
with  the  approval  of  the  district-wide  parent 
advisory  council  which  Is  required  to  be 
established  under  section  141(a)  (14)  of  this 
title,  to  allocate  funds  received  from  pay¬ 
ments  under  this  title  on  the  basis  of  a 
method  or  combination  of  methods  other 
than  the  method  provided  under  section  141 
(a)(1)(A).  Any  method  selected  pursuant 
to  this  section  shall  be  so  designed  and  ad¬ 
ministered  as  to  frea  from  racial  or  cul¬ 
tural  discrimination. 


(b)  Any  local  educational  agency  to  which 
this  section  applies  shall  submit  such  re¬ 
ports  to  the  Director  of  the  National  Institute 
of  Education  at  such  time  and  in  such  man¬ 
ner  as  the  Director  may  reasonably  require  to 
carry  out  his  responsibilities  under  section 
821(a)(5)  of  the  Education  Amendments  of 
1974. 

Program  Evaluation 

Sec.  151.  (a)  The  Commissioner  shall  pro¬ 
vide  for  Independent  evaluations  which  de¬ 
scribe  and  measure  the  Impact  of  programs 
and  projects  assisted  under  this  title.  Such 
evaluations  may  be  provided  by  contract  or 
other  arrangements,  and  all  such  evaluations 
shall  be  made  by  competent  and  Independ¬ 
ent  persons,  and  shall  Include,  whenever 
possible,  opinions  obtained  from  program  or 
project  participants  about  the  strengths  and 
weaknesses  of  such  programs  or  projects. 

(b)  The  Commissioner  shall  develop  and 
publish  standards  for  evaluation  of  program 
or  project  effectiveness  in  achieving  the  ob¬ 
jectives  of  this  title. 

(c)  The  Commissioner  shall,  where  appro¬ 
priate,  consult  with  State  agencies  In  order 
to  provide  for  Jointly  sponsored  objective 
evaluation  studies  of  programs  and  projects 
assisted  imder  this  title  within  a  State. 

(d)  The  Commissioner  shall  provide  to 
State  educational  agencies,  models  for  eval¬ 
uations  of  all  programs  conducted  under  this 
title,  for  their  use  In  carrjrlng  out  their  func¬ 
tions  under  section  143(a),  which  shall  in¬ 
clude  uniform  procedures  and  criteria  to  be 
utilized  by  local  educational  agencies,  as  well 
as  by  the  State  agency  In  the  evaluation  of 
such  programs. 

(e)  The  Commissioner  shall  provide  such 
technical  and  other  assistance  as  may  be 
necessary  to  State  educational  agencies  to 
enable  them  to  assist  local  educational  agen¬ 
cies  in  the  development  and  application  of 
a  systematic  evaluation  of  programs  in  ac¬ 
cordance  with  the  models  developed  by  the 
Commissioner. 

(f)  The  models  developed  by  the  Commis¬ 
sioner  shall  specify  objective  criteria  which 
shall  be  utilized  in  the  evaluation  of  all  pro¬ 
grams  and  shall  outline  techniques  (such  as 
longitudinal  studies  of  children  Involved  In 
such  programs)  and  methodology  (such  as 
the  use  of  tests  which  yield  comparable  re¬ 
sults)  for  producing  data  which  are  com¬ 
parable  on  a  statewide  and  nationwide  basis. 

(g)  The  Conunissioner  shall  make  a  report 
to  the  respective  committees  of  the  Congress 
having  legislative  Jurisdiction  over  programs 
authorized  by  this  title  and  the  respective 
Committees  on  Appropriations  concerning 
his  progress  in  carrying  out  this  section  not 
later  than  January  31,  1976,  and  thereafter 
he  shall  report  to  such  committees  no  later 
than  January  31  of  each  calendar  year  the 
results  of  the  evaluations  of  programs  and 
projects  required  under  this  section,  which 
shall  be  comprehensive  and  detailed,  as  up- 
to-date  as  possible,  and  based  to  the  maxi¬ 
mum  extent  possible  on  objective  measure¬ 
ments,  together  with  any  other  related  find¬ 
ing  and  evaluations  and  his  recommenda¬ 
tions  with  respect  to  legislation. 

(h)  The  Commissioner  shall  also  develop 
a  system  for  the  gathering  and  dissemination 
of  results  of  evaluations  and  for  the  identi¬ 
fication  ot  exemplary  programs  and  projects, 
or  of  particularly  effective  elements  of  pro¬ 
grams  and  projects,  and  for  the  dissemina¬ 
tion  of  information  concerning  such  pro¬ 
grams  and  projects  or  such  elements  thereof 
to  State  and  local  educational  agencies  re¬ 
sponsible  for  the  design  and  conduct  of  pro¬ 
grams  and  projects  imder  this  title,  and  to 
the  education  profession  and  the  general 
public. 

(i)  The  Commissioner  is  authorized,  out 
of  funds  appropriated  to  carry  out  this  title 
In  any  fiscal  year,  to  expend  such  sums  as 
may  be  necesary  to  carry  out  the  provisions 


of  this  section,  but  not  to  exceed  one-half  of 
1  per  centum  of  the  amoimt  iqipn^rlated 
for  such  program,  of  which  $5,000,000  for  each 
fiscal  year  ending  prior  to  July  1,  1977.  shall 
be  available  only  for  the  surveys  and  studies 
authorized  by  section  821  of  the  Education 
Amendments  of  1974. 

Definitions  ^ 

Sec.  403.' For  the  purposes  of  this  Act — 

(1)  The  term  “Federal  property”  means 
real  property  which  is  owned  by  the  United 
States  or  is  leased  by  the  United  States,  and 
which  is  not  subject  to  taxation  by  any  State 
or  any  pollticid  subdivision  of  a  State  or 
by  the  District  of  Columbia.  Such  term  In¬ 
cludes,  (A)  except  for  purposes  of  section  6, 
real  property  held  In  trust  by  the  United 
States  for  individual  Indians  or  Indian  tribes, 
which  is  subject  to  restrictions  on  alienation 
imposed  by  the  United  States,  (B)  for  one 
year  beyond  the  end  of  the  fiscal  year  in 
which  occurred  the  sale  or  transfer  thereof 
by  the  United  States,  any  property  considered 
prior  to  such  sale  or  transfer  to  be  Federal 
property  for  the  purposes  of  this  Act,  and 
(C)  any  school  which  Is  providing  filght* 
training  to  members  of  the  Air  Force  under 
contractual  arrangements  with  the  Depart¬ 
ment  of  the  Air  Force  at  an  airport  which  Is 
owned  by  a  State  or  a  political  subdivision 
of  a  State.  Such  term  also  Includes  any  In¬ 
terest  in  Federal  property  (as  defined  In  the 
foregoing  provisions  of  this  paragraph)  under 
an  easement,  lease,  license,  permit,  or  other 
arrangement,  as  well  as  any  Improvements  of 
any  nature  (other  than  pipelines  or  utility 
lines)  on  such  property  even  though  such 
interests  or  Improvements  are  subject  to 
taxation  by  a  State  or  political  subdivision  of 
a  State  or  by  the  District  of  Columbia.  Not¬ 
withstanding  the  foregoing  provisions  of  this 
paragraph,  such  term  does  not  Include  (A) 
any  real  property  used  for  a  labor  supply 
center,  labor  home,  or  labor  camp  for  migra¬ 
tory  fumworkers,  (B)  any  real  property  un¬ 
der  the  Jurisdiction  of  the  Post  Office  Depart¬ 
ment  and  used  primarily  for  the  provision  of 
postal  services,  or  (C)  any  low-rent  housing 
project  held  under  title  11  of  the  National 
Industrial  Recovery  Act,  the  Emergency  Re¬ 
lief  Appropriation  Act  of  1935,  the  United 
States  Housing  Act  of  1937,  the  Act  of  June 
28,  1940  (Pub.  L.  671  of  the  Seventy-sixth 
Congress) ,  or  any  law  amendatory  of  or  sup¬ 
plementary  to  any  such  Act. 

(2)  The  term  “child”,  except  as  used  In 
title  n,  means  any  child  who  Is  within  the 
age  limits  for  which  the  applicable  State 
provides  free  public  education. 

(3)  The  term  “parent”  Includes  a  legal 
guardian  or  other  person  in  loco  parentis. 

(4)  The  term  “free  public  education” 
means  education  which  Is  provided  at  public 
expense,  under  public  supervision  and  direc¬ 
tion,  and  without  tuition  charge,  and  which 
is  provided  as  elementary  or  secondary  school 
education  in  the  applicable  State,  except  that 
for  the  purposes  of  title  n  such  term  does  not 
include  any  education  provided  beyond  grade 

(6)  The  term  "current  expenditures” 
means  expenditures  for  free  public  education. 
Including  expenditures  for  administration, 
instruction,  attendance  and  health  services, 
pupil  transportation  services,  operation  and 
maintenance  of  plant,  fixed  charges,  and  net 
expenditures  to  cover  deficits  for  food  serv¬ 
ices  and  student  body  activities,  but  not  In¬ 
cluding  expenditures  for  community  services, 
capital  outlay,  and  debt  service,  or  any  ex¬ 
penditures  made  from  funds  granted  under 
title  II  of  this  Act  or  title  II  or  ni  of  the 

1  Applicable  to  Title  I  of  ESEA,  originally 
enacted  as  Title  n  of  Pub.  L.  81-874.  “Title 
n”  as  used  In  these  definitions  means  Title 
I  of  the  Elementary  and  Secondary  Education 
Act  of  1965. 
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Elementary  and  Secondary  Education  Act  of 
1965. 

(6)  (A)  Ed.  Note:  Omitted  because  not 
applicable. 

(B)  For  purposes  of  title  n,  the  term 
"local  educational  agMicy"  means  a  public 
board  of  education  or  other  public  authority 
legally  constituted  within  a  State  for  either 
administrative  control  or  direction  of,  or  to 
perform  a  service  fimctlon  for.  public  ele¬ 
mentary  or  secondary  schools  in  a  city, 
county,  township,  schocd  district,  or  other 
political  sul  division  of  a  State,  or  such  com¬ 
bination  of  school  districts  or  counties  as  are 
recogmzed  in  a  State  as  an  administrative 
agency  for  Its  public  elementary  or  secondary 
schools.  Such  term  Includes  any  other  public 
Institution  or  agency  having  administrative 
control  and  direction  of  a  public  elementary 
or  secondary  school,  and  it  also  mcludes  (ex¬ 
cept  for  purposes  of  sections  203(a)  (2),  203 
(b),  and  205(a)  (1) )  any  State  agency  which 
is  directly  responsible  for  providing  free  pub¬ 
lic  education  for  handicapped  children  (In¬ 
cluding  mentally  retarded,  hard  of  hearing, 
deaf,  speech  impaired,  visually  handicapped, 
serloiisly  emotionally  disturbed,  crippled,  or 
other  health  impaired  children  who  by  rea¬ 
son  thereof  require  special  education)  or 
for  children  In  Institutions  for  neglected  or 
delinquent  children. 

(7)  The  term  "State  educational  agency” 
means  the  officer  or  agency  primarily  re¬ 
sponsible  for  the  State  supervision  of  public 
elementary  and  secondary  schools. 

(8)  The  term  "State”  means  a  State, 
Puerto  Rico,  Wake  Island.  Guam,  the  District 
of  Ck>lumbla,  American  Samoa,  or  the  Virgin 
Islands,  and  for  purposes  of  title  n,  such 
term  Includes  the  Trust  Terrltm^  of  the 
Pacific  Islands. 

(9)  The  terms  "Ck>nunlssloner  of  Educa¬ 
tion”  and  "Commissioner”  mean  the  United 
States  Commissioner  of  Education. 

(10)  Average  daily  attendance  shall  be  de¬ 
termined  in  accordance  with  State  law,  ex¬ 
cept  that  (A)  the  average  dally  attendance 
of  children  with  respect  to  whom  pairment 
Is  to  be  made  under  section  3  or  4  of  this 
Act  shall  be  determined  In  accordance  with 
regulations  of  the  Commissioner,  and  (B) 
notwithstanding  any  other  provision  of  this 
Act.  where  the  local  educational  agency  of 
the  school  district  in  which  any  child  resides 
makes  or  contracts  to  make  a  tuition  payment 
for  the  free  public  education  of  such  child 
In  a  school  situated  In  anottier  school  dis¬ 
trict,  for  purposes  of  this  Act  the  attendance 
of  such  child  at  such  school  shall  be  held 
and  considered  (1)  to  be  attendance  at  a 
school  of  the  local  educational  agency  so 
making  or  contracting  to  make  such  tuition 
payment,  and  (11)  not  to  be  attendance  at 
a  school  of  the  local  educational  agency 
receiving  such  tuition  payment  or  entitled 
to  receive  such  payment  under  the  contract. 

(11)  The  term  “co\mty”  means  those  divi¬ 
sions  of  a  State  utilized  by  the  Secretary  of 
Commerce  In  compiling  and  repenting  data 
regarding  counties. 

( 12)  The  term  “construction”  Includes  the 
preparation  of  drawings  and  specifications  for 
school  facilities;  erecting,  building,  acquir¬ 
ing,  altering,  remodeling.  Improving,  or  ex¬ 
tending  school  facilities;  and  the  Inspection 
and  supervision  of  the  construction  of  school 
facilities. 

(13)  The  term  “school  facilities”  means 
classrooms  and  related  facilities  (including 
Initial  equipment)  for  free  public  educa¬ 
tion  and  Interests  In  land  (including  site, 
grading,  and  Improvements^  nn  which  such 
facilities  are  constructed,  except  that  such 
term  does  not  Include  those  gymnasiums  and 
similar  facilities  Intended  primarily  for  ex¬ 
hibitions  for  which  admission  is  to  be 
charged  to  the  general  public. 

(14)  The  term  “equipment”  Includes  ma¬ 
chinery,  utilities,  and  built-in  equipment 
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and  any  necessary  enclosures  or  structures 
to  house  them,  and  includes  all  other  Items 
necessary  for  the  f\mctionlng  of  a  particular 
facility  as  a  facility  for  the  provision  of  edu¬ 
cational  services,  including  Items  such  as  In¬ 
structional  equipment  and  necessary  furni¬ 
ture,  printed,  published,  and  audio-visual 
instructional  materials,  and  books,  periodi¬ 
cals,  documents,  and  other  related  materials. 

(15)  For  the  pvirpose  of  title  n,  the  term 
“elementary  school”  means  a  day  or  residen¬ 
tial  school  which  provides  elementary,  edu¬ 
cation,  as  determined  under  State  law,  and 
the  term  “secondary  school”  means  a  day  or 
residential  school  which  provides  secondary 
education,  as  determined  under  State  law, 
except  that  It  does  not  include  any  education, 
provided  beyond  grade  12. 

(16)  For  piuposes  of  title  n,  the  “average 
per  pupil  expenditure”  In  a  State,  or  in  the 
United  States,  shall  be  the  aggregate  current 
expenditures,  during  the  second  fiscal  year 
preceding  the  fiscal  year  for  which  the  com¬ 
putation  Is  made  (or  If  satisfactory  data  for 
that  year  are  not  available  at  the  time  of 
computation,  then  during  the  most  recent 
preceding  fiscal  year  for  which  satisfactory 
data  are  available),  of  all  local  educational 
agencies  as  defined  in  section  403(6)  (B)  In 
the  State,  or  In  the  United  States  (which  for 
the  purposes  of  this  subsection  mecms  the 
fifty  States,  and  the  District  of  Columbia) .  as 
the  case  may  be,  plus  any  direct  current  ex¬ 
penditures  by  the  State  for  operation  of  such 
agencies  (without  regard  to  the  source  of 
funds  from  which  either  of  such  expendi¬ 
tures  are  made),  divided  by  the  aggregate 
number  of  children  In  average  dally  attend¬ 
ance  to  whom  such  agencies  provided  free 
public  education  during  such  preceding  year. 

(17)  For  the  purposes  of  title  n,  “excess 
costs”  means  those  costs  directly  attributable 
to  programs  and  projects  which  exceed  the 
average  per  pupil  expenditure  of  a  local  edu¬ 
cational  agency  In  the  most  recent  year  for 
which  satisfactory  data  are  available  tor 
pupils  In  the  grade  or  grades  Included  In 
such  programs  or  projects  (but  not  Including 
expenditures  for  any  comparable  State  or 
local  special  programs  for  educationally  de¬ 
prived  children  or  expenditures  for  bilingual 
programs  m*  special  education  for  handicap¬ 
ped  children  or  children  with  specific  learn¬ 
ing  disabilities.  If  such  expenditures  for  bi¬ 
lingual  eduation  and  special  education  are 
\ised  to  provide,  to  children  of  limited  Eng¬ 
lish-speaking  ability  and  handicapped  chil¬ 
dren,  and  children  with  specific  learning 
disabilities  who  reside  In  title  I  project  areas, 
services  which  are  comparable  to  those  pro¬ 
vided  to  similarly  disadvantaged  children  re¬ 
siding  in  nonproject  areas) . 

PART  116a— FINANCIAL  ASSISTANCE  TO 
LOCAL  EDUCATIONAL  AGENCIES  TO 
MEET  THE  SPECIAL  EDUCATIONAL 
NEEDS  OF  EDUCATIONALLY  DEPRIVED 
AND  NEGLECTED  AND  DELINQUENT 
CHILDREN 

Subpart  A — General 

Sec. 

116a.l  Applicability. 

116a.2  Definitions. 

Subpart  B — Eligibility  for  and  Amount  of  Grants 
116S.3  Eligibility  of  local  educational 

agencies. 

116a.4  Determination  of  grant  which  a 

local  educational  agency  In  a 
State  is  eligible  to  receive. 
116a.5  Allocation  of  county  aggregate 

grants  by  State  educational  agen¬ 
cies. 

116a.6  Local  educational  agencies  In  more 

than  one  county. 

116a.7  Local  educational  agencies  with 

overlapping  Jmlsdlctlons  or  serv¬ 
ing  children  from  another  school 
district. 


Sec. 

116a.8  Changes  In  local  educational  agen¬ 
cies. 

116a.9  Ratable  reductions. 

116a.l0  Further  assistance  to  certain  local 
educational  agencies. 

116a.ll  Reallocation. 

116a.  12  Special  Incentive  grants. 

116S.13  Grants  to  local  educational  agen¬ 
cies  In  the  outlying  areas  and 
pairments  to  the  Secretary  of  the 
Interior. 

Subpart  C — Program  Requirements 
116a.l9  Project  applications. 

116a.20  Selection  of  Title  I  attendance 
areas. 

116a.21  Needs  assessment. 

116afi2  Project  description,  size,  scope,  and 
quality. 

116a.23  Participation  by  children  enrolled 
In  private  schools. 

116a.23-l  Waiver  of  requirements  for  par¬ 
ticipation  by  children  enrolled 
In  private  schools. 

116a.24  Bonus  pay  for  teachers. 

116a.26  Parent  advisory  councils. 

116afi6  Comparability  of  services. 

Authoritt:  Section  2,  Pub^i.  89-10,  79 
Stat.  27,  as  amended,  (20  U.S.C.  241a-241m, 
242, 244) ,  unless  otherwise  noted. 

Subpart  A— General 

§  116a.l  Applicability. 

(a)  The  regulations  in  this  part  and 
the  general  regulations  in  Part  116  of 
this  chapter  govern  programs  and  proj¬ 
ects  for  which  funds  are  provided  to  local 
educational  agencies  under  Title  I  of  the 
Elementary  and  Secondary  Education 
Act  to  meet  the  special  educational  needs 
of  educationally  deprived  children  in 
school  attendance  areas  with  high  con¬ 
centrations  of  children  from  low-income 
families  and  for  children  in  local  insti¬ 
tutions  for  neglected  or  delinquent  chil¬ 
dren. 

(b)  Assistance  provided  under  tlHs 
part  is  subject  to  applicable  provisions 
contained  in  the  General  Provisions  for 
Education  program  regulations  subchap¬ 
ter  A  of  this  chapter  (relating  to  fiscal, 
administrative,  property  management 
and  other  matters)  including  Parts  100, 
100b  (and  related  appendices)  and  100c. 

(c)  The  text  of  the  Title  I  statute  is 
contained  in  full  in  the  Appendix  to  Part 
116  of  this  chapter. 

(20  U.S.C.  241a) 

§  116a.2  Definitions. 

As  used  in  this  part — 

“Attendance  area”  means,  in  relation 
to  a  particular  public  school,  the  geo¬ 
graphical  area  in  which  the  children  who 
are  normally  served  by  that  school  re¬ 
side. 

(20UJ3.C.241e(a)(l)) 

“Educationally  deprived  children” 
means  (1)  children  who  have  need  for 
special  educational  assistance  in  order 
that  their  level  of  educational  attain¬ 
ment  may  be  raised  to  that  appropriate 
for  children  of  their  age,  and  (2)  chil¬ 
dren  who  are  handicapped. 

(20  UB.C.  241e(a)  (1)  (A) ) 

“Institution  for  delinquent  children” 
means  a  public  or  private  residential 
facility  which  is  operated  primarily  for 
the  care  of  children  who  have  been 
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adjudicated  t6  be  delinquent  or  in  need 
of  supervision.  The  term  also  includes  an 
adult  correctional  institution  in  which 
children  reside. 

(20  U.S.C.  241C(C)  (2)  (B),  (C) ) 

“Institution  for  neglected  children” 
means  a  public  or  private  residential 
facility  (other  than  a  foster  home)  which 
is  operated  primarily  for  the  care  of  at 
least  ten  children  who  have  been  com¬ 
mitted  to  the  institution,  or  voluntarily 
placed  in  the  institution  pursuant  to 
applicable  State  law.  because  of  the 
abandonment  of  or  neglect  by.  or  death 
of.  parents  or  persons  acting  in  the  place 
of  parents. 

(20  U.S.C.  241c(c)  (2)  (B) ,  (C) ) 

“Project  area”  means  an  attendance 
area,  or  combination  of  attendance 
areas,  having  a  high  concentration  of 
children  from  low-income  families 
which,  without  regard  to  the  locality  of 
the  project  itself,  is  designated  as  an  area 
from  which  children  are  to  be  selected 
to  participate  in  a  project. 

(20  UB.C.  241e(a)  (1)) 

Subpart  B — Eligibility  for  and  Amount  of 
Grants 

§  116a.3  Eligibility  of  local  educational 
agencies. 

(a)  A  local  educational  agency  in  a 
State  (other  than  Guam.  American 
Samoa,  the  Virgin  Islands,  and  the  Trust 
Territory  of  the  Pacific  Islands)  is  eligi¬ 
ble  for  a  grant  under  Title  I  for  a  fiscal 
year  if  the  Commissioner  determines,  on 
the  basis  of  satisfactory  data  available 
to  him,  that  the  number  of  children 
counted  imder  section  103(c)  of  Title  I 
for  the  school  district  of  such  agency  for 
such  year  amoimts  to  at  least  10. 

(b)  If  the  Commissioner  does  not  have 
available  satisfactory  data  on  a  school 
district  basis,  a  local  educational  agency 
is  eligible  for  such  a  grant  if  the  school 
district  served  by  such  agency  is  located 
in  whole  or  in  part  in  a  county  in  which 
the  Commissioner  determines  that  there 
are  10  or  more  of  such  children. 

(20  U.S.C.  241(c)  (b)) 

§  116a.4  Determination  of  grant  which 
a  local  educational  agency  in  a  State 
is  eligible  to  receive. 

The  grant  which  a  local  educational 
agency  in  a  State  (other  than  Guam. 
American  Samoa,  the  Virgin  Islands,  and 
the  Trust  Territory  of  the  Pacific 
Islands)  is  eligible  to  receive  imder  Sub¬ 
part  1  of  Part  A  of  Title  I  for  a  fiscal  year 
will  be  determined  by  the  Commissioner 
in  accordance  with  the  provisions  of  sec¬ 
tions  103(a)  (2)-(4)  and  103(c)  of  Title 
I.  subject  to  the  provisions  of  section  144 
of  such  Title. 

(20  UB.C.  241c(a)  (2) .  (3) .  (4) .  241c(c) ) 

§  116a.5  Allocation  of  county  aggregate 
grants  by  State  educational  agencies. 

(a)  General.  Pursuant  to  Section  103 
of  Title  I.  the  Commissioner  is  authorized 
to  determine  the  grant  which  a  local  edu¬ 
cational  agency  is  eligible  to  receive,  if 
satisfactory  data  are  available  from  the 
Department  of  Commerce  for  such 


agencies.  However,  if  such  data  are  not 
available,  these  determinations  are  made 
for  counties,  and  the  State  educational 
agencies  allocate  the  county  amounts 
among  the  local  educational  agencies  in 
the  counties.  This  section  prescribes 
criteria  for  the  allocation  by  a  State 
educational  agency  of  the  aggregate 
amoimt  determined  for  a  county  (under 
section  103(a)  (2)  of  Title  I)  among  the 
local  educational  agencies  whose  school 
districts  are  located  in  whole  or  in  part 
in  such  coimty.  Such  aggregate  amount 
is  hereinafter  referred  to  as  the  coimty 
aggregate  grant. 

(b)  Children  in  institutions.  To  the  ex¬ 
tent  that  a  county  aggregate  grant  is 
based  on  the  niunber  of  children  aged  5 
to  17.  inclusive,  living  in  institutions  for 
neglected  or  delinquent  children,  the  ' 
county  aggregate  grant  shall  be  allocated 
on  the  basis  of  the  location  of  such  in¬ 
stitutions  in  the  various  school  districts 
of  the  local  educational  agencies  con¬ 
cerned.  For  the  purpose  of  this  part,  the 
number  of  such  children  shall  be  the 
number  in  the  October  caseload  who 
have  resided  in  the  institution  for  at 
least  30  days.  If  a  State  educational 
agency  determines  that  a  local  educa¬ 
tional  agency  is  unable  or  unwilling  to 
provide  for  the  special  educational  needs 
of  such  children,  that  portion  of  the 
grant  of  that  local  educational  agency 
which  is  based  on  such  children  shall  be 
assigned  to  the  State  educational  agency 
if  it  assumes  that  responsibility.  If  the 
State  educational  agency  does  not  as¬ 
sume  that  responsibility,  it  shall  desig¬ 
nate  another  State  or  local  public  agency 
that  is  able  and  willing  to  assume  that 
responsibility.  If  no  such  public  agency 
is  found  by  the  State  educational  agency, 
the  amount  attributable  to  such  children 
shall  be  deducted  from  the  local  educa¬ 
tional  agency’s  allocation  and  shall  not 
be  available  for  reallocation. 

(c)  Allocation  of  remainder  of  county 
grant.  Subject  to  {q>plicable  provisions  of 
law  (including  the  provisions  of  section 
144  of  Title  I),  the  remainder  of  the 
county  aggregate  grant  shall  be  allocated 
by  the  State  educational  agency  among 
the  several  local  educational  agencies 
whose  school  districts  lie  (in  whole  or  in 
part)  within  the  county  on  the  basis  of 
the  current  distribution  in  the  county  of 
children  aged  5  to  17.  inclusive,  from 
low-income  families  (using  a  poverty 
level  selected  by  the  State  educational 
agency  consistent  with  the  purposes  of 
Title  I)  as  determined  on  the  basis  of  the 
available  data  which  such  State  educa¬ 
tional  agency  deems  best  to  refiect  the 
current  distribution  in  the  county  of 
children  aged  5  to  17.  inclusive,  from 
low-income  families.  The  following  are 
considered  acceptable  types  of  data:  (1) 
1970  census  data  on  the  number  of  chil¬ 
dren  from  low-income  families,  and  (2) 
data  on  children  in  families  receiving 
payments  under  the  program  of  aid  to 
families  with  dependent  children  under 
a  State  plan  approved  under  Title  IV  of 
the  Social  Security  Act  and  foster  chil¬ 
dren.  Other  types  of  data  must  be  ap¬ 
proved  by  the  Commissioner  before  use 
by  the  State  educational  agency. 


42915 

(20  XJ&JC.  241c(a)  (2) .  (3)  (A) ) 

§  116a.6  Local  educational  agencies  in 
more  than  (Hie  county.  , 

The  allocation  made  pursuant  to 
S  116.5  to  a  local  educational  agency  lo¬ 
cated  in  more  than  one  county  shall  be 
made  separately  for  each  county  in 
which  a  part  of  the  school  district  served 
by  that  local  educational  agency  is  lo¬ 
cated.  The  grant  for  such  a  local  educa¬ 
tional  agency  shall  be  the  sum  of  its 
allocations  from  the  aggregate  grants  of 
the  counties  in  which  it  is  located. 

(20  UB.C.  241c  (a)  (2) ) 

§  116a.7  Local  educational  agencies  with 
overlapping  jurisdictions  or  serving 
children  from  another  schofd  district. 

V  In  any  case  in  which  two  or  more  lo¬ 
cal  educational  agencies  have  responsi¬ 
bility  for  different  groups  of  children  in 
a  school  district,  or  serve  school  districts 
which  overlap,  or  in  any  case  in  which  a 
local  educational  agency  provides  free 
public  education  for  a  substantial  num¬ 
ber  of  children  residing  in  the  school  dis¬ 
trict  of  another  local  educational  agency, 
the  State  educational  agency  may  allo¬ 
cate  the  amount  of  the  grants  for  those 
agencies  among  them  in  such  manner  as 
it  determines  will  best  carry  out  the 
purposes  for  which  the  grants  under  Title 
I  are  made  available. 

(20  UB.C.  241c(a)  (3)  (Bl  I 

§  116a.8  Changes  in  local  educational 
agencies. 

(a)  Merger  or  consolidation,  hi  any 
case  in  which  there  is  a  merger  or  con¬ 
solidation  of  local  educational  agencies 
during  the  school  year,  the  grant  which 
each  such  agency  was  eligible  to  re¬ 
ceive  shall  become  available  to  the  sur¬ 
viving  or  consolidated  agency.  The  sur¬ 
viving  or  consolidated  agency  shall  be 
responsible  for  projects  which  have  not 
been  completed  and  were  previously  iq;>- 
proved  for  each  of  the  agencies  partic¬ 
ipating  in  the  merger  or  consolidation. 

(b)  Changes  in  service  areas.  In  any 
case  in  which  the  geographical  area  of  a 
school  district  served  by  a  local  educa¬ 
tional  agency  is  diminished,  or  divided 
with  another  local  educational  agency, 
during  the  school  year,  the  State  educa¬ 
tional  agency  shall  redetermine  the 
grants  by  using  the  same  method  used  in 
making  the  original  determination.  How¬ 
ever.  nothing  herein  shall  preclude  the 
completion,  where  appropriate,  of  pre¬ 
viously  approved  projects  by  the  agency 
originally  submitting  the  projects  by  it¬ 
self  or  through  a  cooperative  undertak¬ 
ing. 

(20  U.S.C.  241c  (a)  (2) ) 

§  116a.9  Ratable  reductions. 

If  the  sums  appropriated  for  any  fiscal 
year  are  not  sufficient  to  pay  in  full  the 
amounts  which  all  local  educational 
aerencles  are  eligible  to  receive  under 
Title  I  for  that  year,  the  amounts  avsdl- 
able  to  local  educational  agencies  shall 
be  determined  in  accordance  with  section 
144  of  Title  I. 

(20  UB.C.  241b) 
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§  116a.l0  Further  assistance  to  certain 
local  educational  agencies. 

Section  101(a)  (10)  of  Pub.  L.  93-380 
provides  for  an  authorization  of  appro¬ 
priations  for  each  fiscal  year  to  be  allo¬ 
cated  at  the  discretion  of  the  Commis¬ 
sioner  to  assist  local  educational  agencies 
whose  total  allocation  under  part  A  of 
Title  I  is  90  per  centum  or  less  than  such 
allocation  imder  such  part  A  during  the 
preceding  fiscal  year.  The  Commissioner 
will  distribute  any  fimds  appropriated 
under  section  101(a)  (10)  among  local 
educational  agencies  described  in  the 
preceding  sentence  in  such  a  manner  as 
to  raise  the  allocations  for  each  such 
agency  to  90  percent  of  its  preceding  fis¬ 
cal  year’s  allocation  or  as  close  to  that 
level  as  the  appropriation  will  permit. 
Any  funds  in  excess  of  the  amount  re¬ 
quired  for  that  purpose  shall  be  allocated 
by  the  Commissioner  to  those  local  edu¬ 
cational  agencies  which  would  have 
received  more  than  90  percent  of  their 
preceding  year’s  allocation  if  the  “85  per¬ 
cent  hold  harmless”  provisions  of  section 
144  of  Title  I  were  not  in  effect.  The 
Commissioner  will  make  such  allocations 
on  the  basis  of  the  most  satisfactory  data 
available  to  him  as  to  the  amount  each 
such  local  educational  agency  would 
have  received  in  the  absence  of  the  “hold 
harmless”  provision. 

(20  U.S.C.  241b-l,  241h;  Pub.  L.  93-380,  sec. 
101(a) (10)) 

§  116a. 11  Reallocation. 

(a)  States.  (1)  The  State  educational 
agency  in  the  States  of  the  Union,  the 
District  of  Columbia,  and  Puerto  Rico 
shall  determine  not  earlier  than  March 
31  of  a  fiscal  year  the  amoimts  allocated 
for  that  year  to  local  educational  agen¬ 
cies  in  excess  of  the  amounts  required 
for  approved  programs  and  projects  and 
shall  certify  such  amounts  to  the  Com¬ 
missioner.  Such  amounts  shall  be  made 
available,  first  by  State  educational  agen¬ 
cies  to  o^er  educational  agencies  in  the 
particular  State  but  not  so  as  to  make 
available  to  an  agency  more  than  the 
maximum  grant  to  which  that  agency  is 
entitled.  (2)  The  amounts  made  avail¬ 
able  under  this  paragraph  for  distribu¬ 
tion  within  a  State  shall  be  distributed 
among  the  local  educational  agencies 
which  apply  for  additional  fimds  and 
which  have  the  greatest  needs  to  redress 
inequities  inherent  in,  or  mitigating 
hardships  caused  by.  the  application  of 
the  provisions  of  section  103(a)(2)  of 
Title  I  and  9§  116a.4  and  116a.5.  The 
needs  of  the  local  educational  agencies, 
and  the  amoimts  to  which  they  shall  be 
eligible,  shall  be  determined  on  the  basis 
of  the  extent  to  which  the  State  educa¬ 
tional  agency  determines  the  application 
of  those  provisions  faU,  as  a  result  of 
population  shifts,  changing  economic 
conditions,  or  other  reasons,  to  refiect 
actual  ne^.  (3)  In  the  event  excess 
amounts  are  still  available  after  applying 
the  foregoing  provisions  of  this  para¬ 
graph,  those  excess  amounts  will  be  dis¬ 
tributed  by  the  Commissioner  among 
other  Stat^  of  the  Union  or  the  District 
of  Columbia,  or  Puerto  Rico  in  accord¬ 
ance  with  their  needs  as  determined  by 


the  Commissioner  for  jise  by  local  edu¬ 
cational  agencies  having  the  greatest 
need  therefor.  In  no  event,  however,  will 
the  total  amount  made  available  to  an 
agency  exceed  the  maximum  grant  to 
which  that  agency  is  entitled.  (4)  “Maxi¬ 
mum  grant”  for  the  purpose  of  this  sub¬ 
section  means  the  grant  which  a  local 
educational  agency  is  eligible  to  receive 
before  the  operation  of  the  provision  for 
ratable  reductions  as  set  forth  in  Section 
144  of  TIUe  I  and  9  116a.9. 

(b)  Outlying  areas;  Department  of 
Interior.  By  March  31  of  each  fiscal  year 
the  Commissioner  may  require  (1)  State 
educational  agencies  in  Guam,  American 
Samoa,  the  Virgin  Islands,  and  the  Trust 
Territory  of  the  Pacific  Islands  to  certify 
to  him  the  amounts  for  which  applica¬ 
tions  have  been  or  will,  during  that  fiscal 
year,  be  approved  by  such  agencies,  and 
(2)  the  Department  of  the  Interior  to  re¬ 
port  the  amount  needed  by  that  Depart¬ 
ment  for  Title  I  projects.  The  excess  of 
the  amounts  made  available  to  any  of 
such  agencies  or  the  Department  of  the 
Interior  over  the  amounts  which  the 
Ccmunissioner  determines  are  needed  by 
them  wlU  be  redistributed  among  eligible 
agencies  iiccordlng  to  their  respective 
needs  for  luch  amounts  as  redetermined 
by  the  C^immissioner  at  that  time. 

(20  UJS.C.  241h) 

§  116a.l2  Special  incentive  grants. 

(a)  General.  Subject  to  the  provisions 
of  section  144  of  Title  1  any  State  of  the 
Union  and  the  District  of  Columbia  shall 
be  entitled  to  receive  a  grant  pursuant 
to  Part  B  of  Title  I  if  it  meets  the  re¬ 
quirements  of  that  Part. 

(b)  Applications.  (1)  An  incentive 
grant  under  this  section  will  be  made  to 
a  State  upon  application  therefor  by  the 
State  educational  agency  to  the  Com¬ 
missioner  submitted  not  more  than  30 
days  after  the  date  on  which  the  Com¬ 
missioner  notifies  the  State  educational 
agency  of  the  State’s  eligibility  for  such 
grant  and  the  amount  thereof,  or  by  the 
end  of  the  applicable  fiscal  year,  which¬ 
ever  occurs  earlier.  (2)  Such  an  applica¬ 
tion  shall  include  information  concern¬ 
ing  the  policies  and  procedures  to  be  used 
in  selecting  the  local  educational  agen¬ 
cies  which  will  receive  incentive  grant 
funds  and  the  amounts  of  such  assist¬ 
ance.  Such  information  shall  be  pre¬ 
sented  in  detail  sufficient  to  assure  the 
Commissioner  that  incentive  grant  funds 
will  be  made  available  to  local  educa¬ 
tional  agencies  in  the  State  with  the 
greatest  need  for  assistance  under  Title 
I  and  in  amounts  corresponding  to  their 
respective  needs.  Such  policies  and  pro¬ 
cedures  shall  take  into  account  factors 
appropriate  for  those  purposes,  including 
the  amounts  available  to  local  educa¬ 
tional  agencies  under  Part  A  of  Title  I; 
the  number  and  percentage  of  children 
frmn  low-income  families  in  the  several 
school  districts;  the  number  and  percent¬ 
age  of  such  children  not  otherwise  being 
served  under  Title  I;  any  sudden  influx 
in  the  number  of  such  children;  dropout 
rates;  the  incidence  and  severity  of  spe¬ 
cial  educaticHial  needs  as  indicated  by 
test  scores  or  other  measures:  the  avail¬ 


ability  of  funds  from  other  sources  for 
programs  for  educationally  deprived 
children;  and  the  local  fiscal  effort. 

(c)  Use  of  fuiids.  Incentive  grant 
funds  shall  be  made  available  to  a  limited 
number  of  local  educational  agencies  for 
specific  projects  which  the  State  edu¬ 
cational  agency  deems  to  be  innovative 
or  which;  (1)  Show  special  promise  of 
success  through  the  modification  or  re¬ 
vision  of  existing  Title  I  programs;  (2) 
are  of  sufficient  size,  scope,  and  quality 
as  required  by  9  116a.22;  (3)  include  per¬ 
formance  criteria  to  be  used  in  connec¬ 
tion  with  the  evaluation  of  such  projects ; 
and  (4)  othenvise  meet  the  requirements 
for  projects  under  Part  A  of  Title  I. 

(20  UJ3.C.  241d.  241d-l,  241d-2,  241g(b)(l)) 

§  116a.l3  Grants  to  local  fnlucational 
agencies  in  the  outlying  areas  and 
payments  to  the  S^retary  of  the 
Interior. 

(a)  Allotments.  An  amount  equal  to 
one  p>er  centum  of  the  amount  allotted 
for  grants  to  local  educational  agencies 
in  States  as  defined  in  section  103(a)  (4) 
of  Title  I  shall  be  allotted  (1)  for  grants 
to  local  educational  agencies  of  Guam, 
American  Samoa,  the  Virgin  Islands 
and  the  Trust  Territory  of  the  Pacific 
Islands  and  (2)  for  payments  to  the  Sec¬ 
retary  of  the  Interior.  Such  additional 
amounts  shall  be  allotted  as  will  assure 
that  the  amount  for  each  such  outlying 
area  and  for  payments  to  the  Secretary 
of  the  Interior  shall  not  be  less  than  the 
corresponding  amount  for  fiscal  year 
1973. 

(b)  Out-of -State  Indian  children.  The 
Secretary  of  the  Interior  shall,  from 
the  amount  allotted  to  him  in  accord¬ 
ance  with  paragraph  (a)  make  pay¬ 
ments  to  local  educational  agencies  upon 
such  terms  as  the  Commissioner  finds  will 
best  carry  out  the  purposes  of  Title  I, 
wifh'respoct  to  Indian  children  who  do 
not  reside  in  the  State  in  which  such 
agency  is  located  but  who  are  being  edu¬ 
cated  in  the  elementary  and  secondary 
schools  of  such  agencies  under  special 
contracts  with  the  Department  of  In¬ 
terior.  The  use  of  such  funds  for  the 
special  educational  needs  of  such  chil¬ 
dren  shall  be  approved  by  the  State  edu¬ 
cational  agency  of  the  State  in  which  the 
local  educational  agency  is  located  and 
the  Deportment.  The  amount  available 
to  a  local  educational  agency  shall  not 
exceed  for  each  such  child  40  p>er  centum 
of  (1)  the  average  p>er  pupil  expenditure 
in  the  State  in  which  the  agency  is 
located  or  (2)  120  per  centum  of  such 
expenditure  in  the  United  States,  which¬ 
ever  is  greater. 

(c)  Agreements.  The  remainder  of  the 
pavments  to  be  made  to  the  Secretary 
of  the  Interior  not  required  for  the  pur¬ 
poses  of  poragraph  (b)  shall  be  made 
pursuant  to  an  agreement  between  the 
Commissioner  and  the  Secretary  of  the 
Interior,  containing  such  assurances  and 
terms  as  the  Commissioner  determines 
will  best  achieve  the  purpose  of  Title  I. 
Such  agreement  shall  contain  assurances 
that  payments  made  pursuant  to  this 
paragraph  will  be  used  solely  for  pro¬ 
grams  and  projects  approved  by  the  Sec¬ 
retary  of  the  Interior  which  meet  the 
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applicable  requirements  of  Title  I,  this 
Part,  and  Part  116. 

(20  U.S.C.  241c(a)(l).  241c(d)) 

Subpart  C— Program  Requirements 
§  116a.l9  Project  applications. 

(a)  General.  Grants  under  Title  I  to  a 
local  educational  agency  may  be  made 
only  on  the  basis  of  applications  therefor 
which  are  submitted  to  the  State  educa¬ 
tional  agency  and  approyed  by  it  in  an 
amoimt  not  in  excess  of  the  allocation 
of  the  fimds  made  ayailable  for  thadi  local 
educational  agency  pursuant  to  §  116a.5 
of  Subpart  B. 

(b)  Projects  and  project  areas.  (1)  An 
application  for  a  grant  under  Title  I  by  a 
local  educational  agency  shall  set  forth 
one  or  more  projects  specifically  designed 
to  meet  the  special  educational  needs  of 
educationally  depriyed  children  residing 
in  a  school  attendance  area  (or  areas) 
haying  high  concentrations  of  children 
from  low-income  families.  (2)  K  the 
local  educational  agency  has  children  Hy¬ 
ing  in  institutions  for  neglected  or  de¬ 
linquent  children,  who  haye  been  counted 
pursuant  to  section  103(c)  (1)  (C)  of  Title 
I  and  S  116a.5(b),  then  such  application 
shall  also  set  forth  a  project  (or  projects) 
designed  specifically  to  meet  special  edu¬ 
cational  needs  of  such  children. 

(c)  Location  of  services.  The  project 
itself  shall  be  carried  out  at  locations 
where  the  needs  of  the  children  can  best 
be  senred. 

(d)  Prohibition  against  assignment  of 
allocation.  Subject  to  the  reallocation  au¬ 
thority  in  §  116a.ll  of  Subpart  B,  no 
local  educational  agency  may  assign  any 
part  of  its  allocation  to  another  agency. 
This  does  not,  however,  prevent  a  State 
educational  agency  from  exercising  its 
authority  imder  §  116a.7  nor  prevent 
two  or  more  applicants  in  one  or  more 
States  from  conducting  a  joint  program 
or  project  (including  a  planning  project) 
through  a  combined  use  of  funds  made 
available  to  them. 

(20  UA.C.  241s,  241e(s)(l),  241g(a)(2)) 

§  116a.20  Selection  of  Title  I  attendance 
areas. 

(a)  Designation  of  project  areals.  An 
application  for  a  grant  under  Title  I  by 
a  local  educational  agency  (other  than 
an  application  for  a  grant,  for  planning) 
shall  designate  the  project  area  or  the 
institution  for  which  each  project  set 
forth  in  the  application  is  designed.  The 
project  area  must  be  sufficiently  restrict¬ 
ed  in  size  in  relation  to  the  nature  of  the 
project  as  to  avoid  jeopardizing  the  ef¬ 
fectiveness  of  the  project  in  meeting  its 
alms  and  objectives. 

(b)  Eligibility  of  attendance  areas. 

(1)  Except  as  otherwise  provided  in 
paragraphs  (g)  and  (h)  and  section  150 
of  Title  I  of  the  Act,  a  school  attendance 
area  for  either  a  public  elementary 
school  or  a  public  secondary  school  may 
be  designated  as  a  project  area,  or  for 
Inclusion  in  a  project  area,  if  it  lias,  on 
a  percentage  or  numerical  ba^ls,  a  high 
concentration  of  children  from  low-in¬ 
come  families. 

(2)  An  attendance  area  may  be  desig¬ 
nated  under  paragraph  (1)  on  a  percent¬ 


age  basis  if  the  percentage  of  children 
from  low-income  families  in  that  attend¬ 
ance  area  is  at  least  as  high  as  the  per¬ 
centage  of  such  children  residing  in  the 
whole  of  the  school  district.  In  addition, 
upon  specific  request  bv  the  local  educa¬ 
tional  agency,  the  State  educational 
agency  may  approve  the  designation  of 
attendance  areas  in  which  at  least  30 
percent  of  the  children  are  frmn  low-in¬ 
come  families.  For  the  pmixises  of  the 
preceding  sentence,  such  children  in¬ 
cludes  only  children  who  are  determined 
to  be  eligible  for  free  lunches,  pursuant 
to  the  criteria  established  by  the  appro¬ 
priate  State  educational  agency  pursu¬ 
ant  to  the  National  School  Lunch  Act 
(42  U.S.C.  1758b)  and  for  which  regula¬ 
tions  are  provided  in  7  C!PR  245. 

(3)  An  attendance  area  may  be  desig¬ 
nated  under  paragraph  (1)  on  a  nmneri- 
cal  basis  if  the  estimated  number  of 
children  from  low-income  families  resid¬ 
ing  in  that  attendance  area  is  at  least 
as  large  as  the  average  niunber  of  such 
children  residing  in  each  of  the  several 
school  attendance  areas  in  the  school 
district. 

(4)  If  a  combination  of  the  numerical 
and  percentage  basis  is  used,  the  number 
of  attendance  areas  actually  designated 
under  paragraph  (1)  may  not  exceed  the 
number  of  such  areas  that  coxild  be  so 
designated  if  only  one  such  method  had 
been  used. 

(5)  Each  of  the  provisions  of  this 
paragraph  and  of  paragr{q)hs  (c),  (d), 
(g) ,  and  (h)  of  this  section  may  be  ap¬ 
plied  separately  to  groups  of  schools 
(e.g.,  elementary,  junior  high  school  or 
middle  school,  and  secondary)  grouped 
in  accordance  with  §  116a.26(i)  (1)  and 
(2). 

(20  UJS.C.  241e(a)  (1)  (A) ) 

(c)  Ranking  of  attendance  areas.  (1) 
Except  upon  request  to  and  approval  by 
the  State  educational  agency  based  on 
an  assessment  of  particular  educational 
needs  in  accordance  with  subparagraph 
(2)  of  this  paragraph,  a  local  educational 
agency  shall  not  designate  a  school  at¬ 
tendance  area  as  a  project  area  (or  for 
inclusion  in  a  project  area)  unless  all 
attendance  areas  with  a  higher  percent¬ 
age  or  munber  of  children  of  low-income 
families  (depending  on  the  method  used 
to  determine  the  eligibility  of  the  school 
attendance  area)  have  been  so  designated 
or  have  been  designated  to  receive 
(through  the  use  of  funds  from  other 
sources)  services  of  the  same  nature  and 
scope  as  those  that  would  otherwise  be 
provided  under  Title  I. 

(2)  A  local  educational  agency  is  not 
required  to  designate  an  area  on  the 
basis  of  its  rank.  If  such  agency  can 
demonstrate,  to  the  satisfaction  of  the 
State  educational  agency,  that  the  in¬ 
cidence  and  severity  of  educational  dep¬ 
rivation'  in  that  area  is  substantially 
less  than  in  other  attendance  areas  pro¬ 
posed  to  be  designated.  In  no  event,  how¬ 
ever,  shall  the  State  educational  agency 
approve  such  a  request  without  first  de¬ 
termining  (in  accordance  with  the  pro¬ 
cedures  in  $  116a.26)  that  the  sendees 
provided  with  State  and  local  funds  in 
any  area  which  has  a  higher  percentage 


or  number  of  children  of  low-income 
families  but  which  is  not  designated  for 
a  project  area  are  comparable  to  the 
services  provided  in  other  areas  not  des¬ 
ignated. 

(d)  Districts  with  no  wide  variance  in 
the  incidence  of  poverty.  If  there  is  no 
wide  variance  in  the  concentrations  of 
children  from  low-income  families  among 
the  several  school  attendance  areas  in 
a  school  district,  the  whole  of  that  school 
district  may  at  the  option  of  the  local 
educational  agency  be  regarded  as  a 
project  area.  Such  a  determination  may 
be  made  only  if  the  variation  between 
the  areas  with  the  highest  and  lowest 
percentage  of  such  children  is  not  more 
than  one-third  of  the  average  percentage 
of  children  from  low-income  families  in 
the  district  as  a  whole. 

(e)  Cooperative  projects.  In  the  case 
of  a  project  xmdertaken  Jointly  by  two 
or  more  local  educational  agencies,  the 
project  area  with  respect  to  each  school 
district  must  be  one  that  qualifies  as  a 
project  area  imder  this  section.  However, 
the  whole  of  the  project  area  must  be 
considered  in  determining  whether  it  Is 
sufficiently  restricted  in  size  in  relation 
to  the  nature  of  the  project  as  to  main¬ 
tain  the  effectiveness  of  the  project  in 
meeting  its  aims  and  objectives. 

(f)  Determining  number  of  children 
from  low-income  families.  Except  for  the 
purposes  of  the  second  sentence  of  para¬ 
graph  (b)  (2)  of  this  section,  where  data 
are  not  available  to  make  an  accmiate 
determination  of  the  number  of  children 
from  low-income  families,  the  number 
may  be  estimated  on  the  basis  of  the 
number  of  children  in  families  receiving 
Aid  to  Families  with  Dependent  CThildren 
(AFDC) ,  the  number  of  children  digible 
to  receive  b^iefits  under  the  National 
School  Limch  Act,  or  any  other  reliable 
and  imiform  Indicator  of  poverty,  or  a 
combination  of  such  factors.  However, 
whatever  data  are  used  must  be  applied 
uniformly  throughout  the  applicant’s 
school  district. 

(20  UB.C.  241e(a)  (1)  (A) ) 

(g)  School  attendance  areas  qualifying 
in  prior  fiscal  years.  A  school  attendance 
area  which  (1)  does  not  meet  the  require¬ 
ments  of  this  section  for  a  fiscal  year 
but  (2)  did  meet  such  requirements  and 
received  Title  I  services  in  either  of  the 
two  fiscal  years  Immediately  preceding 
such  fiscal  year  shall  be  deemed  to  meet 
such  requirements  for  such  fiscal  year. 
A  local  educational  agency  shall  not  be 
required  to  apply  the  provisions  of  para¬ 
graph  (c)  of  this  section  to  a  school 
attendance  area  described  in  the  preced¬ 
ing  sentence.  Neither  of  such  two  preced¬ 
ing  fiscal  years  shall  be  earlier  than 
fiscal  year  1975. 

(20  U.S.C.  241e(a)  (13);  Senate  Kept.  No.  93- 
1026,  p.  144  (1974)) 

(h)  Services  to  certain  public  schools 
in  nonqualifying  school  attendance 
areas.  The  purpose  of  section  101(a)(5) 
(A)  of  Pub.  L.  93-380  amending  section 
141(a)  (1)  (A)  of  Title  I  is  to  allow  local 
educational  agencies  to  designate  for 
projects,  those  schools  which  would 
otherwise  qualify  on  the  basis  of  their 
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own  enrollments  but  do  not  qualify  be¬ 
cause  they  are  not  located  in  an  attend¬ 
ance  area  with  large  numbers  of  diildren 
from  low-income  families.  Therefore,  at 
the  discretion  of  a  local  educational 
agency,  notwithstanding  any  other  pro¬ 
vision  of  this  section.  Title  I  services  may 
be  provided  for  educationally  deprived 
children  enrolled  in  a  school  of  such 
agency  although  the  attendance  area  of 
that  school  does  not  qualify  xmder  this 
section  if  the  percentage  or  number  of 
children  frmn  low-income  families  in 
average  daily  attendance  at  that  school 
is  at  least  as  high  as  the  districtwide 
average  percentage  or  niunber  required 
for  eligibility  on  an  attendance  area  basis 
in  accordance  with  paragr^h  (b)  of  this 
section. 

(20  UB.C.  241e(a)  (1)  (A);  Home  Rept.  No. 
03-«05,  p.  16-17  (1974) ) 

§  116a.21  Needs  assessment. 

The  application  by  a  local  educational 
agency  imder  this  part  shall  contain  suf¬ 
ficient  information  and  documentation  to 
enable  the  State  educational  agency  to 
determine  that  the  applicant  local  edu¬ 
cational  agency  has  taken  the  steps  in 
making  a  needs  assessment  described  as 
follows: 

(a)  Review  of  existing  data.  The  local 
educational  agency  has  reviewed  appro¬ 
priate  existing  data,  including  past  eval¬ 
uations  of  Title  I  projects  in  that  local 
educational  agency,  and  data  on  the  per¬ 
formance  in  the  agency’s  basic  programs 
of  instruction  of  children  residing  in  all 
eligible  attendance  areas.  This  must  be 
done  to  determine  the  incid^ce  and  se¬ 
verity  of  educational  deprivation  among 
all  children  residing  in  an  eligible  at¬ 
tendance  area.  Such  children  shall  in¬ 
clude  children  enrolled  in  private  schools, 
preschool  children,  children  of  school  age 
not  enrolled  in  a  school,  children  in  local 
institutions  for  neglected  or  delinquent 
children,  as  well  as  children  enrolled  in  a 
public  school. 

(b)  Selection  of  project  areas,  target 
groups,  and  the  needs  to  he  served.  The 
local  educational  agency,  on  the  basis  of 
its  findings  from  the  review  conducted 
under  paragraph  (a)  has  selected:  (1) 
The  project  areas  (in  accordance  with 
the  procedures  of  §  116a.20) ;  (2)  The  age 
or  grade  levels  at  which  it  will  operate 
the  Title  I  project  (or  projects) ;  and  (3) 
The  types  of  educational  needs  to  be  ad¬ 
dressed  by  these  projects. 

(c)  Identification  of  all  target  group 
children.  The  local  educational  agency, 
using  appropriate  data  and  specified  cri¬ 
teria,  has  identified  all  of  the  education¬ 
ally  deprived  children  in  the  project 
areas,  who  are  in  the  age  or  grade  levels 
and  have  the  tjrpes  of  educational  needs 
identified  in  accordance  with  paragraph 
(b). 

(d)  Identification  of  children  most  in 
need.  The  local  educational  agency  has 
secured  any  additional  objective  data 
which,  in  combination  with  the  existing 
data  specified  in  paragraph  (a) ,  will  en¬ 
able  it  to  idaitify  which  of  the  educa¬ 


tionally  deprived  children  identified  in 
paragraph  (c)  are  most  in  need  of  spe¬ 
cial  assistance. 

(e)  Selection  criteria.  The  local  educa¬ 
tional  agency  has  set  forth  specific  cri¬ 
teria  by  which  the  educationally  de¬ 
prived  children  residing  in  the  project 
areas  and  all  children  in  institutions  for 
neglected  or  delinquent  children  counted 
for  pa3mient  under  this  part  will  be 
chosen  to  receive  Title  I  services.  Edu¬ 
cationally  deprived  children  chosen  may 
include  those  identified  as  having  the 
greatest  need  in  accordance  with  para¬ 
graph  (d)  and  those  residing  in  a  project 
area  who  participated  in  a  project  con¬ 
ducted  in  the  previous  year  (if  such  chil¬ 
dren  are  still  educationally  deprived) .  A 
child  may  not  be  excluded  from  partici¬ 
pating  in  a  project  because  he  or  she  is 
not  from  a  low-income  family  or  not  at¬ 
tending  school  at  the  time. 

(f)  Diagnostic  procedures.  The  local 
educational  agency  has  used  adequate  di¬ 
agnostic  procedures  to  determine  the  spe¬ 
cial  educational  needs  of  the  children 
chosen  to  be  served  in  a  Title  I  project. 

(g)  Consultation.  In  making  the  de¬ 
terminations  under  this  section,  the  local 
educational  agency  has,  to  the  extent 
feasible,  consulted  with  teachers,  parents, 
and  persons  knowledgeable  of  the  needs 
of  private  and  public  school  children  and 
children  in  local  institutions  for  ne¬ 
glected  or  delinquent  children. 

(20  UA.C.  241e(a),  (1),  (2),  and  (b);  House 
Rept.  No.  93-606,  p.  20-21) 

§  116a.22  Project  description,  size, 
scope,  and  quality. 

(а)  Project  description.  Each  applica¬ 
tion  for  one  or  more  projects  under  this 
part  shall  contain  a  description  of  the 
project  in  sufBcient  detail  to  enable  the 
State  educational  agency  to  make  the  de¬ 
terminations  detailed  in  paragraph  (b) 
of  this  section.  This  description  shall  in¬ 
clude: 

(1)  The  educational  objectives  of  the 
project  and  the  relationship  of  these  ob¬ 
jectives  to  the  special  educational  needs 
identified  by  the  diagnostic  procedures 
required  by  paragraph  (f)  of  §  116a.21; 

(2)  The  resources  (including  the  type 
of  staff  and  materials)  to  be  used  in  the 
implementation  of  the  projects  and  plans 
for  their  use; 

(3)  The  time  periods  and  instructional 
settings  for  the  project  services; 

(4)  The  number  of  the  children  to  be 
served  and  a  general  description  of  their 
special  educational  needs; 

(5)  The  approaches,  methods,  and 
techniques  that  will  be  used  to  evaluate 
the  success  of  the  project  in  attaining  its 
objectives; 

(б)  A  budget  detailing  the  expendi¬ 
tures  required  for  the  implementation  of 
the  project; 

(7)  TTie  special  educational  needs  and 
number  of  children,  if  any,  who  reside 
outside  the  project  area  and  who  will 
participate,  as  well  as  the  manner  of 
their  participation;  and 

(8)  Specific  provisions  for  informing 
and  consulting  with  parents  concerning 
the  services  to  be  provided  for  their  chil¬ 
dren  imder  Title  I,  the  performance  of 


their  children  and  the  ways  in  which 
such  parents  can  assist  their  children  in 
realizing  the  benefits  those  services  are 
intended  to  provide. 

(b)  Size,  scope,  and  quality.  A  State 
educational  agency  shall  not  approve  a 
project  for  which  an  application  has 
been  made  unless  it  determines  that  the 
project  is  of  sufBcient  size,  scope,  and 
quality  to  give  reasonable  promise  of  sub¬ 
stantial  progress  toward  meeting  the 
special  educational  needs  of  the  childr^ 
to  be  served.  Such  a  determination  shall 
be  made  only  if  the  State  educational 
agency  finds  that: 

(1)  The  educational  objectives  of  the 
project  are  adequately  related  to  one  or 
more  of  the  special  educational  needs  of 
the  participating  children  as  identified 
in  accordance  with  §  116a.21; 

(2)  The  resources  to  be  used  in  the 
project  and  the  plans  for  their  use  are 
consistent  with  and  show  reasonable 
promise  of  meeting  the  objectives  of  the 
project; 

(3)  The  evaluation  plans  comply  with 
§  116.43  and  axe  adequate  for  measuring 
the  attainment  of  the  objectives  de¬ 
scribed  in  subparagraph  (a)  (1)  of  this 
section; 

(4)  The  expenditures  for  the  project 
(as  set  forth  in  the  budget)  are: 

(i)  At  least  $2500  or  a  lesser  amount  as 
may  be  set  by  the  State  educational 
agency,  in  accordance  virith  section  141 
(a)  (1)  (B)  of  Title  I,  upon  its  determina¬ 
tion  that  it  would  be  impracticable  (for 
reasons  such  as  distance  or  difBculty  of 
travel)  for  the  applicant  to  join  effec¬ 
tively  with  other  local  educational  agen¬ 
cies  for  the  purpose  of  meeting  that 
dollar  requirement; 

(ii)  Not  imprudent,  extravagant,  ex¬ 
cessive,  or  wasteful;  and 

(iii)  Proposed  for  use  solely  to  meet 
the  special  educational  needs  of  educa¬ 
tionally  deprived  children  identified  in 
accordance  with  §  116a.21; 

.  (5)  The  project  is  concentrated  on  a 
sufBciently  limited  number  of  services 
for  a  sufBciently  limited  number  of  edu¬ 
cationally  deprived  children,  identified 
in  accordance  with  §  116a.21,  to  show 
reasonable  promise  of  meeting  the  educa¬ 
tional  objectives  identified  in  subpara¬ 
graph  (a)(1)  of  this  section; 

(6)  The  project  has  not  been  designed 
to  meet,  nor  will  it  have  the  effect  of 
meeting,  the  general  needs  of  schools  or 
of  the  student  body  at  large  in  a  school 
or  of  a  specified  grade  in  a  school; 

(7)  Any  services  or  resources  provided 
under  Title  I  will  be  offered  to  only  those 
children  who  have  been  selected  to  par¬ 
ticipate  in  the  project  in  accordance  with 
S  116a.21,  except  as  approved  in  accord¬ 
ance  with  paragraph  (b)  (9) ; 

(8)  If  services  are  provided  in  the  reg¬ 
ular  classroom  or  in  other  settings  in 
which  children  other  than  those  properly 
selected  to  participate  in  the  project  will 
be  presented,  these  services  will  be  di¬ 
rected  to  the  selected  children  and  the 
effectiveness  of  the  project  will  not  be 
impaired  by  the  presence  of  children 
other  than  those  selected  to  participate; 

(9)  If  educationally  deprived  children 
residing  outside  the  project  area  will 
participate:  (i)  These  children  will  meet 
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the  criteria  other  than  residency  for  par¬ 
ticipation  in  the  project;  (ii)  Their  par¬ 
ticipation  will  not  result  in  the  exclusion 
of  children  from  the  project  area  who 
meet  these  criteria;  (ili)  The  project  will 
have  been  desired  solely  for  the  selected 
children  from  the  project  area;  and  (iv)' 
Participation  of  children  from  outside 
the  project  area  will  not  inniair  the  ef¬ 
fectiveness  of  the  project  and  will  not 
result  in  any  extra  cost;  and 

(10)  Services  are  equitably  provided 
to  all  children  with  State  and  local  funds 
without  r^;ard  to  the  availability  of 
Title  I  funds  in  the  applicant’s  schools 
for  the  educationally  deprived  children. 
(20  ns.C.  241e(a)  (1) .  (b)  and  241J) 

§  116a.23  Participatioii  by  chUdren  en- 
r<dled  in  private  school^ 

(a)  Oeneral  requirement.  Each  local 
educational  agency  shall  provide  special 
educational  services  designed  to  meet  the 
spec^  educational  needs  of  education¬ 
ally  deprived  childroi  residing  in  its 
school  district  who  are  enrolled  in  pri¬ 
vate  schools.  Such  educationally  deprived 
children  shall  be  provided  genuine  op¬ 
portunities  to  participate  therein  con¬ 
sistent  with  the  number  of  such  educa- 
tlomdly  deprived  chlldr^  and  the  nature 
and  odient  of  their  educational  depriva¬ 
tion.  Hie  speclid  educational  services 
shall  be  provided  through  such  arrange¬ 
ments  as  diud  enrollment,  educational 
radio  and  television,  and  mobile  educa¬ 
tional  services  and  equiiHnent.  Such  op¬ 
portunities  shall  be  made  available  to 
tiiose  educationally  deprived  children 
who  reside  in  the  public  school  attoad- 
ance  area  or  areas  designated  as  the 
project  area.  If  it  is  not  practicable  to 
apply  a  project  to  children  enrolled  in 
private  schools  because  they  are  oirolled 
in  a  private  school  located  in  another 
school  district,  the  applicant  may  make 
arrangements  for  such  children  with  the 
local  educational  agency  serving  such 
other  school  district,  including  whov  ap- 
prcH^riate,  the  making  of  a  Joint  project 
application. 

(b)  Determination  of  needs,  nurnber 
of  children,  and  types  of  services.  Hie 
needs  of  educationally  deprived  children 
enrolled  in  private  schools,  the  number 
of  such  children  who  will  participate  in 
the  program,  and  the  types  of  special 
educational  services  to  be  provided  for 
them  shall  be  determined,  after  consul¬ 
tation  with  persons  knowledgeable  of  the 
needs  of  these  private  school  children,  on 
a  basis  comparable  to  that  used  in  pro¬ 
viding  for  the  participation  in  the  pro¬ 
gram  by  educationally  derived  chil¬ 
dren  enrolled  in  public  schools. 

(c)  Nature  and  comparability  of  serv¬ 
ices.  If,  after  consultation  with  persons 
knowledgeable  of  the  needs  of  private 
school  children,  the  local  educational 
agency  determines  that  it  is  necessary, 
in  order  to  meet  the  special  educational 
needs  of  eligible  private  school  children, 
services  and  activities  may  be  provided 
to  stich  children  which  are  different  from 
those  provided  to  public  school  children. 
However,  consistent  with  the  principles 
set  forth  in  5  116a.22  of  this  subpart, 
those  services  and  activities  must  be 
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comparable  in  quality,  scope,  a^  oppor- 
timity  for  participation  to  those  provided 
to  public  school  children  with  needs  of 
equally  high  priority. 

(d)  Design  of  projects.  The  opportimi- 
tles  for  participation  by  educationally 
deprived  children  in  private  schools  in 
the  program  of  a  local  educational 
agency  imder  Htle  I  shall  be  provided 
through  projects  of  the  local  educational 
agency  which  furnish  special  educational 
services  that  meet  the  special  educa¬ 
tional  needs  of  such  educationally  de¬ 
prived  children  rather  than  the  needs 
of  such  schools  or  the  student  body  at 
large  or  of  children  within  a  specific 
grade.  Provisions  for  serving  children  in 
private  schools  shall  not  Include  the  fi¬ 
nancing  of  the  existing  level  ot  instruc¬ 
tion  in  the  private  schools.  The  applica¬ 
tion  shall  contain  sufficient  information 
to  enable  the  State  educational  agency 
to  determine  that,  with  respect  to  chil¬ 
dren  enrolled  in  private  schools,  the  re¬ 
quirements  of  §  116a.21  have  be^  satis¬ 
fied.  and  such  iqpplication  shall  state 
the  number  of  such  children  who  were 
found  to  be  educatlonallv  deprived  ac¬ 
cording  to  specific  criteria,  the  number 
of  such  children  who  are  expected  to 
participate  in  each  of  the  services  under 
Htle  I  and  the  degree  and  manner  of 
their  expected  participation. 

(e)  Avoidance  of  separate  classes.  Axiy 
project  involving  the  participation  at  the 
same  site  of  children  enrolled  in  private 
schools  and  children  enrolled  in  public 
schools  shall  include  such  provisions  as 
are  necessary  to  avoid  classes  which  are 
separated  by  school  enrollment  or  reli¬ 
gious  affiliation  of  the  children. 

(f )  Limitations  on  avaUdbiUty  of  serv¬ 
ices  in  other  than  public  school  facilities. 
Public  school  personnel  may  be  made 
available  on  other  than  public  school 
facilities  only  to  the  extent  necessary  to 
provide  special  services  (such  as  thera¬ 
peutic,  remedial,  or  welfare  services, 
broadened  health  services,  school  break¬ 
fasts  for  poor  children,  and  guidance 
and  counsdlng  services)  for  those  educa¬ 
tionally  deprived  children  for  vdiose 
needs  such  services  were  desismed  and 
only  when  such  services  are  not  normally 
provided  by  the  private  schools.  The  ap¬ 
plication  for  a  project  including  such 
special  services  shall  provide  satisfactory 
assurance  that  the  applicant  will  main¬ 
tain  continuing  administrative  direction 
and  control  over  those  services  and,  in 
accordance  with  §  116.36,  over  the  use  of 
equipment  required  to  provide  such  serv¬ 
ices.  Provisions  for  special  educational 
services  for  educationally  deprived  chil¬ 
dren  enrolled  in  private  schools  shall  not 
include  the  paying  of  salaries  for  teach¬ 
ers  or  other  employees  of  private  schools, 
except  for  services  performed  outside 
their  regular  hours  of  duty  and  imder 
public  sunervlslon  and  control,  nor  shall 
they  include  the  construction  of  private 
school  facilities. 

(g)  Other  requirements.  Special  edu¬ 
cational  servlcps  and  arrangements  pro¬ 
vided  under  this  section  shall  meet  the 
requirements  of  clauses  (A)  and  (B)  of 
section  141(a)  (1) .  section  141(a)  (2) ,  and 
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clauses  (A)  and  (B)  of  section  141(a) 
(3)  of  Htle  1. 

(20  nA.C.  241e(a)  (1),  (2),  and  (3)  241e-l 
(a) ;  Wheeler  v.  Barrera.  417  U.S.  402  (1974) ) 

§  116a.23— 1  Waiver  of  requirements  for 
participation  by^children  enrolled  in 
private  schools. 

(a)  Approval  of  applications.  The 
State  educational  agency  shall  not  ap¬ 
prove  an  application  for  a  grant  for  a 
program  that  does  not  meet  the  require¬ 
ments  of  S  116a.23  of  this  subpart  unless 
and  until  a  final  determination  to  waive 
such  requirements  has  been  made  by  the 
Commissioner  pursuant  to  section  141A 
of  Htle  I  and  satisfactory  arrangements 
have  been  made  for  the  provision  of  such 
services  by  the  Commissioner  imder  this 
section.  Hie  State  educational  agency 
shall  notify  the  Commissioner  that  an 
application  has  been  disapproved  be¬ 
cause  of  the  local  educational  agency’s 
failure  to  meet  the  requirements  of 
§  116a.23  and  set  forth  the  reasons  and 
supporting  evidence  for  such  disapproval. 

(b)  Waivers  in  cases  of  legal  prohibi¬ 
tion.  If  a  local  educational  agency  is  pro¬ 
hibited  by  law  from  providing  for  the 
participation  in  special  programs  for 
educationally  deprived  children  enrolled 
in  private  elementaiy  and  secondary 
schools  as  required  by  sections  141(a)  (2) 
and  141A(a)  of  HUe  I  and  $  116a.23  of 
this  subpart,  the  Commissioner  will  waive 
such  requirement  and  the  provisions  of 
section  141(a)(2)  and  will  arrange  for 
the  provision  of  services  to  such  children 
through  .arrangements  which  shall  be 
subject  to  the  requlr^ents  of  section 
141A(a)  of  Htle  L  For  the  purpose  of 
determining  whether  a  local  educational 
agency  is  prohibited  by  law  from  pro¬ 
viding  for  participation  of  educationally 
deprived  children  in  private  schools,  the 
Commissioner  may  require  the  State  edu¬ 
cational  agency  to  furnish  an  opinion  of 
the  Attorney  General  of  the  State  with 
regard  to  the  status  of  State  law  regard¬ 
ing  such  participation. 

(c)  Waivers  in  cases  of  substantial 
noncompliance.  (1)  If  the  Commissioner 
determines  that  a  local  educational 
agency  has  substantially  failed  to  pro¬ 
vide  for  the  participation,  on  an  equitable 
basis,  of  educationally  deprived  children 
enrolled  in  private  elementary  and  sec¬ 
ondary  schools  (as  set  forth  in  an  ap¬ 
proved  apollcation)  as  required  by  sec¬ 
tion  141(a)(2)  and  141A(a)  of  Htte  I 
and  9  116a.23  of  this  subpart,  he  shall 
make  arrangements  for  the  provision  of 
services  to  such  children,  which  shall  be 
subject  to  the  requirements  of  section 
141A(a)  of  Htle  I.  upon  which  determi¬ 
nation  the  provisions  of  such  section  and 
section  141(a)(2)  of  HUe  I  shall  be 
waived. 

(2)  Where  a  local  educational  agency, 
pursuant  to  an  application  approved 
under  this  Part,  undertakes  to  provide 
for  the  participation,  on  an  equitable 
basis,  of  children  enrolled  in  private  ele¬ 
mentary  and  secondary  schools  (as  re¬ 
quired  by  Htle  I  and  §  116a.23  of  this 
Part)  and  such  agency  thereafter  re¬ 
duces  the  size,  scope,  or  quality  of  the 
services  provided  such  children  prior  to 
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(1)  a  final  determination  by  the  Commis¬ 
sioner  to  waive  such  requirement  and  (ii) 
the  implementation  of  satisfactory  ar¬ 
rangements  for  the  provision  of  such 
services  by  the  Commissioner  imder  this 
section,  no  obligations  or  expenditures 
incurred  by  such  agency  may  be  recog¬ 
nized  as  allowable  under  Title  I  for  the 
period  dining  which  such  reduction  of 
services  takes  place. 

(d)  Cost  of  arrangements  by  Commis¬ 
sioner.  When  the  Commissioner  arranges 
for  services  pursuant  to  this  section,  he 
shall,  after  consultation  with  the  appro¬ 
priate  public  and  private  school  officials, 
pay  the  cost  of  such  services  from  the 
appropriate  allocation  or  allocations  un¬ 
der  Title  I.  In  the  case  of  arrangements 
under  this  section,  such  allocation  shall 
be  the  allocation  of  the  local  educational 
agency  affected,  and  at  the  discretion  of 
the  Commissioner,  the  proportionate 
amount  of  State  administrative  funds, 
except  that  no  State  may  receive  less 
than  $150,000  as  provided  by  S  116.4. 

(e)  Notice,  opportunity  for  hearing, 
judicial  review.  (1)  The  Commissioner 
shall  not  take  any  final  action  under  this 
section  until  he  has  afforded  the  State 
educational  agency  and  local  educational 
agency  affected  by  such  action  at  least 
sixty  days  notice  of  Ids  proposed  action 
and  an  opportunity  for  a  hearing  with 
respect  thereto  on  the  record. 

(2)  If  a  State  or  local  educational 
agency  is  dissatisfied  with  the  Commis¬ 
sioner’s  final  action  after  a  hearing  un¬ 
der  paragraph  (e)  (1)  of  this  section.  It 
may,  within  sixty  days  after  notice  of 
such  action,  file,  with  the  United  States 
Court  of  Appeals  for  the  circuit  in  which 
such  State  is  located,  a  petition  for  review 
of  that  action  in  accordance  with  the 
provisions  in  section  141A(b)  (4)  of 
•ntlel. 

(20  n.S.C.  241e-l) 

§  116a.24  Bonus  pay  for  teachers. 

(a)  General.  An  application  for  a 
grant  for  a  project  under  ntle  I  may 
include,  as  a  part  of  the  applicant’s  pro¬ 
gram,  provision  for  the  payment  of 
bonuses  to  teachers  in  a  limited  number 
of  schools  serving  attendance  areas  with 
exceptionally  high  concentrations  of 
children  from  low-income  families. 

(b)  Definition.  For  the  purposes  of 
this  section,  the  term  “teacher”  means 
a  person  holding  a  teaching  certificate 
in  the  State  who  has  a  regular  instruc¬ 
tional  assignment  and  is  taken  into  ac¬ 
count  in  the  computation  of  pupil- 
teacher  ratios  in  the  State. 

(c)  Eligibility  of  teachers;  amount  of 
bonuses.  The  eligibility  of  teachers  for 
such  bonuses  may  be  made  subject  to 
such  conditions.  Including  the  completion 
of  prescribed  courses  of  special  training, 
as  may  be  set  by  the  local  educational 
agency  with  the  approval  of  the  State 
educational  agency.  Such  bonuses  must 
be  reasonable  in  amount  but  must  be 
deemed  (by  the  approving  State  educa¬ 
tional  agency)  to  be  sufficient  to  attract 
to,  or  retain  at,  such  schools  the  teachers 
best  qualified  to  help  meet  the  special 
educational  needs  of  the  educationally 
deprived  children  to  be  served  by  the 
program  of  the  local  educational  agency. 


(d)  Application.  (1)  A  project  iq?pli- 
cation  that  Includes  provision  for  the 
payment  of  teacher  bonuses  must  dem¬ 
onstrate  that  the  applicant’s  regular  sal¬ 
ary  schedule  has  not  attracted  or  has 
not  retained  sufficient  numbers  of  teach¬ 
ers  of  high  csdiber  in  the  area  in  which 
the  teacher  bonus  provision  is  to  be  made 
applicable.  It  must  also  demonstrate  how 
the  local  educational  agency  plans  to 
recruit,  hire,  provide  inservice  training 
to,  and  evaluate  all  teachers  who  will 
receive  bonuses,  and  how  such  teachers 
will  serve  as  an  integral  part  of  the  Title 
I  program. 

(2)  The  continuation  of  the  payment 
of  teacher  bonuses  by  a  local  educational 
agency  beyond  a  two-year  period  shall 
be  conditioned  upon  a  demonstration  in 
project  applications  for  subsequent  years 
that  bonus  payments  in  the  school  dis¬ 
trict  have  in  fact  been  effective  in  at¬ 
tracting  and  retaining  teachers  of  high 
caliber  and  that  such  teachers  have  sig¬ 
nificantly  contributed  to  imm-oving  the 
performance  of  educationally  deprived 
children.  For  this  purpose,  the  State  edu¬ 
cational  agency  must  assume  a  special 
responsibility  for  monitoring  and  eval¬ 
uating  teacher  bonus  components  of 
programs  in  the  light  of  specific  measur¬ 
able  goals  and  must  collect  and  maintain 
data  on  the' extent  of  the  use  and  the 
effectiveness  of  such  teacher  bonus  com¬ 
ponents  of  programs  imder  Title  I. 
(20  nJ3.C.  241e(a)(l)) 

§  116a.25  Parent  advisory  councils. 

(a)  General  requirements.  Each  local 
educational  agency  shall  demcmstrate  in 
each  annual  application  submitted  under 
this  subpart  that  it  has  established  an 
advisory  council  (hereinafter  “district 
advisory  council”)  for  the  entire  area,  to 
be  served  under  Title  I  and,  except  as 
provided  in  paragraph  (f)  of  this  sec¬ 
tion,  an  advisory  council  for  each  school 
of  such  agency  served  by  the  program  or 
project  set  forth  in  the  application 
(hereinafter  “school  advisory  council”). 
Such  agency  may  establish  intermediate 
councils  for  groups  of  schools  within  its 
school  district.  The  purpose  of  the  ad¬ 
visory  councils  is  to  encourage  parental 
involvement  at  the  local  level  as  an  im¬ 
portant  means  of  increasing  the  effec¬ 
tiveness  of  programs  under  Title  I.  The 
application  of  such  agency  shall  demon¬ 
strate  that  the  district  advisory  council, 
each  intermediate  council,  and  each 
school  advisory  council,  in  accordance 
with  the  provisions  of  this  section: 

(1)  (1)  Has,  as  a  majority  of  its  mem¬ 
bers,  (A)  parents  of  children  (including 
parents  of  private  school  children)  who 
are  currently  participating  in  the  pro¬ 
gram  or  (B)  parents  of  children  who  will 
participate  in  the  projects  proposed  for 
the  following  fiscal  year,  if  satisfactory 
data  is  available  to  identify  such 
children. 

(2)  (i)  In  the  case  of  a  districtwide  or 
intermediate  advisory  council,  is  com¬ 
posed  of  members  selected  by  the  parents 
in  the  school  attendance  areas  desig¬ 
nated  as  project  areas,  and  (ii)  in  the 
case  of  a  school  advisory  council,  is  com¬ 
posed  of  members  selected  by  the  parents 


in  the  school  attendance  area  of  such 
council; 

(3)  Has  been  given  responsibility  for 
advising  the  local  educational  agency  in 
the  planning,  impl^entation,  and  eval¬ 
uation  of,  such  program  or  project; 

(4)  Is  provid^  by  such  agency  with 
access  to  appropriate  information  con¬ 
cerning  such  program  or  project; 

(5)  Operates  under  procedures  which 
are  adequate  to  insure  timely  and  proper 
performance  of  its  functions,  including 
procedures  for  convening  meetings,  and 
for  the  recording  and  maintenance  of 
minutes;  and 

(6)  Has  been  provided  with  proced¬ 
ures  for  coordinating  its  functions  and 
its  recommendations  to  the  local  edu¬ 
cational  agency  with  those  of  oth^ 
councils  in  the  district. 

(b)  Participation  of  parents  in  selec¬ 
tion  of  councils.  All  of  the  parents  of 
children  eligible  to  attend  a  public  school 
serving  a  project  area,  including  par¬ 
ents  of  children  living  in  such  area  and 
enrolled  in  private  schools,  shall  be  eli¬ 
gible  to  participate  in  the  selection  (ff 
members  of  the  approprlat«  district  and 
intermediate  councils  and  the  school  ad¬ 
visory  council  of  that  school. 

(c)  Identification  of  parents  eligible 
for  membership.  In  consultation  with  the 
district  advisory  council,  the  local  edu¬ 
cational  agency  shall  establish  appro¬ 
priate  procedures  whereby  parents  of 
children  who  are  currently  participating 
in  a  project  or  who  will  be  participating 
in  the  proposed  project  be  identified  so 
that  they  mwr  be  considered  for  mem¬ 
bership  on  a  school,  intermediate  or  dis¬ 
trict  advisory  council  In  no  case  may 
parents  be  identified,  for  the  purposes 
of  this  subsection,  unless  they  have  first 
given  their  consent  to  be  so  identified. 

(d)  Procedure  for  selection.  The  local 
educational  agency,  after  consultation 
with  the  district  advisory  council,  shall 
establish  appropriate  procedures  for  the 
nomination  and  selection  of  parents  eli¬ 
gible  under  paragraph  (c)  and  other  per¬ 
sons  for  service  on  district,  intermediate 
and  school  advisory  councils.  Such  pro¬ 
cedures  shall  include  provision  for  afford¬ 
ing  timely  and  adeouate  notice  to  the 
parents  and  the  general  public  in  the 
agency’s  school  district  (or  in  the  appro¬ 
priate  school  attendance  area  in  the  case 
of  a  school  council)  of  the  time,  place, 
and  method  whereby  such  selection  would 
be  made.  The  local  educational  agency 
shall  take  apnroprlate  measures,  such  as  | 
the  publication  of  the  notice  in  a  Ian-, 
guage  other  than  English,  to  insure  that 
adequate  notice  is  provided  for  parents 
in  an  area  where  the  dominant  language 
is  other  than  English.  Upon  the  selec¬ 
tion  of  members  of  the  council,  the  names 
of  all  members  of  such  council  shall  be 
made  available  to  the  public  through 
appronrlate  notices  and  continue  to  be 
available  upon  request.  Members  of  an 
advisorv  council  shall  be  residents  of  the 
school  district,  and  members  of  a  school 
council  shall  reside  in  the  attendance 
area  of  that  school. 

(e)  Membership  of  districtwide  or  in¬ 
termediate  councils.  ’The  local  educa¬ 
tional  agency  mav  provide  that  the  mem¬ 
bership  of  its  districtwide  or  intermedi- 
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ate  advisory  councils  will  be  composed 
solely  of  members  of  the  school  councils, 
each  member  of  which  is  elected  by  his  or 
her  school  coimcil. 

(f)  Local  educational  agencies  with 
one  school  or  less  than  1,000  students  in 
all  project  area  schools. 

If  a  local  educational  agency  (1)  has 
less  than  1,000  students  enrolled  in  its 
project  area  schools,  or  (2)  has  only  one 
project  area  school,  it  may  decide,  with 
the  approval  of  the  State  educational 
agency  to  have  its  district  advisory  coim- 
cil  also  serve  as  its  school  councils.  In 
any  such  case  the  district  council  shall 
consist  of  at  least  one  advisory  coimcil 
member  representative  of  each  project 
area  school. 

(g)  Involvement  of  councils.  Each  lo¬ 
cal  educational  agency  shall  include  in  its 
application  sufficient  information  to  en¬ 
able  the  State  educational  agency  to 
make  the  following  determinations: 

(1)  That  each  council  member  has 
been  furnished  copies  of  Title  I  of  the  Act, 
the  Federal  regulations,  guidelines  and 
criteria  issued  pursuant  thereto.  State 
Title  I  regulations  and  guidelines, 

(2)  That  all  coimcil  members  will  re¬ 
ceive  appropriate  training  materials  and 
orientation  which  will  assist  them  in 
carrying  out  their  functions  under  this 
section;  and 

(3)  That  each  council  will  be  pro¬ 
vided  with  the  local  educational  agency’s 
current  application,  other  infdrmatlon 
and  documents  (such  as  prior  applica¬ 
tions  in  accordance  with  the  availability 
of  information  to  the  public  pursuant  to 
S  116.45  for  Title  I  projects  and  evalua¬ 
tions  thereof)  as  may  be  needed  for  the 
effective  involvement  of  each  such  coun¬ 
cil  in  the  planning,  implementation,  op¬ 
eration,  and  evaluation  of  projects  under 
Title  I; 

(4)  That  each  council  has  had  an  ade¬ 
quate  opportunity  to  consider  the  infor¬ 
mation  available  concerning  the  special 
educational  needs  of  the  educationally 
deprived  children  residing  in  the  project 
area  (or  areas),  and  the  various  pro¬ 
grams  available  to  meet  those  needs,  and 
to  make  recommendations  concerning 
those  needs  which  should  be  addressed 
through  the  Title  I  program  and  similar 
programs;  and 

(5)  That  all  parents  of  children  to  be 
served  have  had  an  opportunity  to 
present  their  views  concerning  the  ap¬ 
plication  to  the  appropriate  school  coun¬ 
cil,  and  that  each  council  has  had  an 
opportunity  to  submit  its  comments  to 
the  local  educational  agency  which  shall 
consider  such  comments  in  determining 
whether  or  not  the  application  shall  be 
approved  and  submitted  to  the  State 
educational  agency. 

(h)  Additional  rules  and  procedures. 
The  State  educational  agency  may  es¬ 
tablish  such  additional  rules  and  pro¬ 
cedures,  not  inconsistent  with  the 
provisions  of  this  section,  as  may  be 
reasonably  necessary  to  insure  the  in¬ 
volvement  of  parents  and  the  proper 
organization  and  functioning  of  parent 
advisory  councils. 

(20  U.S.C.  241e(a)(8),  (14),  1231d  H.  Repit. 
03-806,  p.  18-19  (1074)  ) 


§  116a.26  Comparability  of  services. 

(a)  State  agency  action  regarding  ap¬ 
plications.  A  State  educational  agency 
shall  not  approve  an  application  of  a 
local  educational  agency  for  a  grant  un¬ 
der  section  141(a)  of  Title  I,  or  make 
payments  of  Title  I  funds  under  a  previ¬ 
ously  approved  application  of  such 
agency,  unless  that  local  educational 
agency  has  demonstrated,  in  accordance 
with  paragraph  (e)  of  this  section,  that 
services  provided  with  State  and  local 
funds  derived  from  public  sources  in 
Title  I  project  areas  are  at  least  com¬ 
parable  to  the  services  being  provided 
with  such  State  and  local  funds  in 
schools  serving  attendance  areas  not  des¬ 
ignated  as  Title  I  project  areas.  Such 
approval  shall  not  be  given  unless  the 
local  educational  agency  also  provides 
the  assurances  and  the  additional  in¬ 
formation  required  by  paragraph  (h)  of 
this  section  with  respect  to  the  mainte¬ 
nance  of  comparability.  For  the  purpose 
of  this  section.  State  and  local  funds  in¬ 
clude  those  funds  used  in  the  determina¬ 
tion  of  fiscal  effort  in  accordance  with 
S  116.19. 

(b)  Reports  by  local  educational  agen¬ 
cies.  The  State  educational  agency  shall 
require  each  local  educational  agency 
(except  as  provided  in  paragraph 

(1)  of  this  section)  to  submit  a  report 
in  such  form  as  the  Commissioner  will 
prescribe,  containing  the  information  re¬ 
quired  by  the  State  educational  agency 
to  make  the  determinations  specified  in 
paragraph  (e)  of  this  section.  Such  re¬ 
port  shall  include  the  following  data 
for  each  public  school  serving  a  project 
area  (in  whole  or  in  part)  unless  such 
school  is  exempted  by  paragraph  (k)  of 
this  section,  and  on  a  combined  basis,  for 
all  other  schools  of  corresponding  grade 
levels  (as  grouped  in  accordance  with 
paragraph  (i)  of  this  section) : 

(1)  The  number  of  children  enrolled. 
For  this  purpose,  children  enrolled  in 
kindergartoi  may  be  counted  on  a  full¬ 
time  equivalency  basis.  Additionally,  if 
the  governing  body  of  a  State  or  a  local 
educational  agency  has  mandated  in  law 
or  local  ordinance  that  State  and  local 
funds  shall  be  expended  at  different 
rates  for  children  in  certain  educational 
categories,  age  £nx)uplngs,  or  grade  levels, 
then  the  number  of  such  children  en¬ 
rolled  for  the  purpose  of  the  local  edu¬ 
cational  agency’s  comparability  report 
may,  with  the  approval  of  the  State  edu¬ 
cational  agency,  be  derived  by  multiply¬ 
ing  the  actual  number  of  children  en¬ 
rolled  by  the  rate  specified  for  each  such 
category,  age  grouping  or  grade  level. 

(2)  The  full-time  equivalent  number 
of  certified  and  noncertified  instructional 
staff  menbers,  who  are  paid  with  State 
or  local  funds  regularly  assigned  to  such 
public  school  or  schools ; 

(3)  The  total  amount  of  State  and 
local  funds  being  expended  on  an  annual 
basis  for  salaries  for  such  instructional 
staff  members  less  the  amount  of  such 
salaries  based  on  length  of  service 
(longevity) ; 

(4)  The  number  of  enrolled  children 
as  reported  under  subparagraph  (1)  of 
this  paragraph  per  instructional  staff 


member  as  reported  under  subparagraiih 
(2)  of  this  paragraph; 

(5)  The  amount  expended  per  enrolled 
child  as  reported  under  subparagraph 
(1)  of  this  paragraph  for  salaries  for  in¬ 
structional  staff  as  reported  under  sub- 
paragrt^h  (3)  of  this  paragraph;  and 

(6)  The  number  of  children  and  of 
members  of  instructional  staff  and  ex¬ 
penditures  for  such  staff,  if  any,  that 
were  excluded  from  determinations  in 
accordance  with  paragraph  (j) . 

The  term  “instructional  staff  members’’ 
as  used  in  this  section  means  staff  mem¬ 
bers  who  render  direct  and  personal  serv¬ 
ices  which  are  in  the  nature  of  teaching 
or  the  imorovement  of  the  teaching- 
learning  situation.  The  term  includes 
teachers,  principals,  consultants,  or  su¬ 
pervisors  of  instruction,  librarians,  and 
guidance  and  psychological  personnel; 
it  also  includes  aides  or  other  paraprofes- 
sional  personnel  including  clerical  per¬ 
sonnel  employed  to  assist  such  instnic- 
tional  staff  members  in  providing  such 
services. 

(c)  Date  as  of  which  data  must  be 
collected.  The  data  required  by  para¬ 
graph  (b)  of  this  section  shall  be  as  of 
a  date  not  later  than  November  1  of  each 
fiscal  year  as  specified  by  the  State  edu¬ 
cational  agency.  To  the  extent  practical 
such  date  shall  be  the  date  nearest  Octo¬ 
ber  1  as  of  which  similar  data,  such  as 
enrollment  data,  are  required  for  reports 
to  the  State  educational  agency.  The 
local  educational  agency  with  the  ap¬ 
proval  of  the  State  educational  agency 
may,  however,  submit  data  based  on 
averages  for  a  definite  regular  school 
reporting  period  which  includes  the  date 
specified  by  the  State  educational  agency. 

(d)  Date  for  filing  report.  ’The  report 
required  by  paragraph  (b)  of  this  section 
shall  be  ffied  with  the  State  educational 
agency  no  later  than  December  1  of  each 
fiscal  year. 

(e)  Determination  of  comparability. 
The  services  being  provided  by  the  local 
educational  agency  with  State  and  local 
funds  in  a  Title  I  project  area  shall  be 
deemed  to  be  comparable  to  the  services 
being  provided  with  such  funds  in  areas 
not  being  served  under  Title  I,  if  the 
State  educational  agency  determines 
that,  for  schools  serving  corresponding 
grade  levels: 

(1)  The  number  of  children  enrolled 
.oer  instructional  staff  member,  reported 
in  accordance  with  paragraph  (b)  (4)  of 
this  section,  for  each  public  school  serv¬ 
ing  a  Title  I  project  area  is  not  more 
than  105  percent  of  the  average  number 
of  children  per  instructional  staff  mem¬ 
ber  in  all  other  public  schools  in  the  ap¬ 
plicant’s  district;  and 

(2)  The  annual  expenditure  per  child, 
determined  in  accordance  with  para¬ 
graph  (b)  (5)  of  this  section,  in  each 
public  school  serving  a  Title  I  project 
area  is  not  less  than  95  percent  of  such 
expenditure  per  child  in  all  other  public 
schools  in  the  applicant’s  district. 

(f)  Action  by  State  agency  in  cases  of 
non-comparability.  (1)  If  any  school 
serving  a  Title  I  project  area  is  deter¬ 
mined  not  to  be  comparable  under  para¬ 
graph  (e)  of  this  section,  as  of  the  date 
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specified  in  accordance  with  paragraph 
(c)  of  this  section,  and  the  local  educa¬ 
tional  agency  does  not  submit  a  revised 
comparability  report  by  December  1  of 
that  year  showing  that  ccunparability  in 
accordance  with  this  paragraph  has  been 
achieved,  the  State  educational  agency 
shall  as  of  that  December  1  suspend  its 
aiHiroval  of  the  project  until  the  date 
such  a  report  is  submitted  to  that  agency, 
provided  the  date  of  such  submission  is 
not  later  than  the  following  March  31. 
Where  such  a  report  is  filed  by  March  31, 
such  suspension  shall  be  lifted  as  of  the 
date  on  which  comparability  has  been 
achieved  by  such  agency  as  shown  in 
such  report.  Each  revised  report  shall  in¬ 
clude  all  data  required  by  paragraph  (b) . 
recorded  as  of  a  specific  date  on  which 
the  reallocation  of  resources  has  taken 
effect. 

(2)  If  such  a  report  is  not  submitted 
to  the  State  educational  agency  by 
March  31,  that  agency,  after  notifying 
the  applicant  agency  and  providing  it  an 
opportunity  for  a  hearing  (in  accordance 
with  the  provisions  of  §  116.6(b)  of  Part 
116),  shall  finally  disapprove  the  project 
and  reallocate  all  imobligated  funds  in 
the  iqiplicant’s  allocation  as  of  Decem¬ 
ber  1  to  other  complying  local  educa¬ 
tional  agencies  in  the  State  in  accord¬ 
ance  with  the  provisions  of  §  116a.ll  of 
this  part. 

(3)  If  the  State  educational  agency 
finds  that,  as  of  a  date  after  December  1. 
a  local  educational  agency  has  failed  to 
maintain  comparability  in  accordance 
with  paragraph  (e)  of  this  section  and 
has  not  taken  prompt  action  to  correct 
that  lack  of  comparability,  the  State  edu¬ 
cational  agency  shall,  as  of  the  date 
of  such  failing  to  maintain  comparabil¬ 
ity,  suspend  its  approval  of  the  project 
imtil  the  date  as  of  which  such  local 
educational  agency  (by  means  of  a  re¬ 
vised  comparability  report)  demon¬ 
strates  that  comparability  has  been 
achieved.  If  such  local  educational 
agency  fails  to  demonstrate  compliance 
by  March  31,  the  State  educational 
agency  shall  revoke  its  approval  of  the 
project  (subject  to  notice  and  oppor¬ 
tunity  for  hearing)  as  of  the  date  the 
local  educational  agency  was  foimd  not 
to  be  in  compliance  and  shall  reallocate 
the  balance  of  the  unobligated  fimds  to 
other  complying  local  educational  agen¬ 
cies  in  the  State. 

(4)  No  Title  I  funds  may  be  used  to 
pay  for  obligations  incurred  by  a  local 
educational  agency  during  a  period  of 
suspensi(m  under  this  section. 

(g)  SpecUa  reports  regarding  migra¬ 
tory  children.  (1)  For  the  purpose  of 
this  section,  the  Commissioner  may  des¬ 
ignate  those  local  educational  agencies 
which  enroll  substantial  munbers  of 
migratory  children  of  migratory  agri¬ 
cultural  workers  and  migratory  fisher¬ 
men  from  which  a  State  educational 
agency  shall  secm*e  special  reports.  Each 
such  report  shall  be  in  the  form  pre¬ 
scribed  in  paragraph  (b)  of  this  section 
and  the  data  provided  shall  be  as  of  the 
date  prescribed  by  the  Conunissidher. 

(2)  Such  date  will  be  selected  on  the 
basis  of  the  best  available  information 


indicating  when  the  highest  concentra¬ 
tion  of  migratory  children  of  migratory 
agricviltural  workers  or  migratory  fish¬ 
ermen  in  the  school  district  of  the  local 
educational  agency  is  most  likely  to  oc¬ 
cur.  The  Commissioner  will  also  desig¬ 
nate  the  date  such  a  special  report  shall 
be  submitted  to  the  State  educational 
agency  and  by  that  agency  to  him. 

(3)  The  State  educational  agency 
shall  determine  on  the  basis  of  such 
special  report  whether  the  local  educa¬ 
tional  agency  is  providing  comparable 
services  in  project  areas  in  accordance 
with  paragraph  (e)  of  this  section  and 
shall  take  such  action  as  may  be  re¬ 
quired  by  paragraph  (f)  of  this  section. 

(h)  Assurances  and  data  filed  by  lo¬ 
cal  educational  agencies.  On  or  before 
July  1  of  each  year  each  local  educational 
agency  shall  file  with  the  State  educa¬ 
tional  agency: 

(1)  An  assurance  that  the  compara¬ 
bility  of  services  previously  demonstrated 
with  respect  to  Title  I  project  areas  in 
accordance  with  paragraph  (e)  of  this 
section  will  be  maintained  in  all  such 
areas,  including  areas  serving  migratory 
children  of  migratory  agricultural  work¬ 
ers  or  migratory  fishermen,  that  will  be 
designated  as  Title  I  project  areas  for 
the  next  fiscal  year; 

(2)  Data  on  schools  serving  attend¬ 
ance  areas,  if  any,  that  will  be  desig¬ 
nated  for  Title  I  projects  for  the 
next  fiscal  year  but  were  not  desig¬ 
nated  for  such  projects  in  the  pre¬ 
ceding  fiscal  year.  Such  data  shall  show 
either  that  such  schools  would  have  been 
comparable  during  the  preceding  fiscal 
year  if  those  areas  had  been  designated 
for  projects  or  will,  as  the  result  of 
specific  action  by  the  local  educational 
agency,  be  comparable  during  the  next 
fiscal  year;  and 

(3)  A  statement  of  the  specific  policies, 
and  procedures  adopted  by  the  local  edu-' 
catlonal  agency  to  assure  that  textbooks, 
library  resources,  and  other  instructional 
materials  and  supplies  are  provided  for 
each  school  serving  a  Title  I  project  area 
on  a  basis  that  is  comparable  to  that  for 
non-project  areas. 

(i)  Grouping  of  schools.  (1)  For  the 
purposes  of  this  section,  a  local  educa¬ 
tional  agency  shall  group  its  schools  by 
corresponding  grade  levels  not  to  exceed 
three  such  groups  (generally  designated 
as  ,  elementary,  intermediate  or  junior 
high  school,  and  high  school  or  second¬ 
ary)  for  all  the  schools  in  the  school  dis¬ 
trict  of  such  agency,  except  that  local 
educational  agencies  providing  education 
at  seven  or  fewer  grade  levels  above  kin¬ 
dergarten  shall  be  limited  to  one  group, 
and  those  agencies  providing  education 
only  at  eight  or  nine  grade  levels  above 
kindergarten  shall  be  limited  to  two 
groups.  In  the  case  of  agencies  providing 
education  at  any  level  from  grades  six 
through  twelve  but  only  at  those  levels, 
the  nmnber  of  such  groups  shall  be  lim¬ 
ited  to  two  if  the  niunber  of  such  grade 
levels  is  five  or  six  and  to  one  group  if  the 
number  of  such  grade  levels  is  four  or 
less. 

(2)  A  school  serving  grades  in  two  or 
three  such  groups  shall  be  included  in 
that  group  with  which  it  has  the  greatest 


munber  of  grades  in  common.  Where  the 
niunber  of  grades  in  common  are  equal 
between  two  or  more  groups,  the  school 
shall  be  Included  in  the  lower  grade  di¬ 
vision.  For  example,  a  local  educational 
agency  might  have  the  following  grade 
span  organization:  K-6  (elementary), 
7-9  (junior  high),  and  10-12  (senior 
high) .  In  addition,  the  local  educational 
agency  might  have  an  intermediate 
school  serving  grades  5-8.  Since  this  in¬ 
termediate  school  has  two  grades  in  com¬ 
mon  with  the  elementary  division 
(grades  5  and  6)  and  two  grades  in  com¬ 
mon  with  the  junior  high  division 
(grades  7  and  8) ,  it  would  be  included  in 
the  lower  grade  division  (elementary) 
for  determining  comparability. 

(3)  Local  educational  agencies  having 
schools  serving  eight  or  more  grades 
above  kindergarten  may  consider  such 
schools  to  be  a  separate  group  in  addi¬ 
tion  to  the  niunber  of  groups  determined 
under  subparagraph  (1) . 

(4)  If,  for  a  particular  grade  span, 
one  school  has  an  enrollment  that  is  at 
least  two  times  that  of  another,  the 
local  educational  agency  may  divide  such 
schools  in  that  grade  span  into  two 
groups;  one  for  the  schools  with  the 
larger  enrollments  and  one  for  the 
schools  with  the  smaller  enrollments, 
except  as  provided  in  the  following  s«i- 
tence.  Local  educational  agencies  having 
schools  with  enrollments  of  100  or  less 
shall  exclude  such  schools  in  making  a 
determination  of  the  size  of  the  smallest 
school. 

(20  UB.C.  241e(a)  (3)) 

(j)  Exclusions  from  determinations  in 
certain  cases.  (1)  In  cases  where  handi¬ 
capped  children  (as  defined  in  §  121.2  of 
this  chapter)  or  children  with  specific 
learning  disabilities  (as  defined  in  §  121.2 
of  this  chapter)  are  enrolled  full  time  in 
special  education  classes,  and  where  chil¬ 
dren  of  limited  Ekiglish  speaking  ability 
are  enrolled  full  Ume  in  special  programs 
of  bilingual  education,  all  those  children, 
the  teachers  and  other  instructional  staff 
members  who  serve  them,  and  instruc¬ 
tional  expenditures  for  such  staff  may  be 
excluded  by  the  local  educational  agency 
(at  its  option)  in  determining  the  com¬ 
parability  of  services  provided  in  project 
areas. 

(2)  Subject  to  the  provisions  of  para¬ 
graph  (j)  (3)  of  this  section,  alocal  edu¬ 
cational  agency  may  (at  its  option)  ex¬ 
clude  from  determinations  under  this 
section,  expenditures  of  State  and  local 
funds  for  (i)  programs  of  bilingual  edu¬ 
cation  for  children  of  limited  English- 
speaking  ability  or  (ii)  special  programs 
for  handicapped  children  where  such 
children  of  limited  English-speaking 
ability  or  such  handicapped  children  do 
not  participate  in  such  programs  on  a 
full  time  basis  and  may  also  exclude  the 
staff  employed  with  such  State  and  local 
funds.  If  expenditures  for  staff  and  num¬ 
bers  of  staff  are  excluded  in  accordance 
with  the  preceding  sentence,  then  the 
full  time  equivalent  niunber  of  children 
served  under  such  programs  may  also  be 
excluded. 

(3)  In  order  to  make  the  exclusions  as 
provided  for  in  paragraph  (j)(l)  and 


FEDERAL  REGISTER,  VOL.  41,  NO.  189 — ^TUESDAY,  SEPTEMBER  28,  1976 


(j)  (2)  of  this  section,  a  local  educational 
agency  must  demonstrate,  to  the  saUs- 
fsu:tion  of  the  State  educational  agency, 
that  the  services  provided  with  such 
State  and  local  funds  to  such  children 
of  limited  English-speaking  ability  or 
handicapped  children  who  reside  in  Title 
I  project  areas  are  comparable  to  such 
services  provided  to  similarly  disadvan¬ 
taged  children  in  nonproject  areas. 

(4)  For  the  purposes  of  this  section, 
the  term  “program  of  bilingual  educa¬ 
tion”  means  a  program  of  instruction 
designed  for  children  of  limited  English 
speaking  ability. 

(5)  State  and  local  funds  expended  for 
State  and  local  programs  similar  to  pro¬ 
grams  provided  under  Title  I  for  edu¬ 
cationally"  deprived  children  and  'the 
number  of  full  time  equivalent  ip- 
structional  staff  members  employed 
through  the  use  of  such  funds  may,  at  the 
option  of  the  local  educational  agency,  be 
excluded  from  determinations  under  ^is 
section.  For  the  purpose  of  this  section 
a  State  or  locally  funded  program  for 
educationally  deprived  children  shall  be 
considered  to  be  similar  to  programs 
imder  Title  I  if  (i)  the  participat¬ 
ing  children  are  “educatimially  de¬ 
prived”  children  as  defined  in  §  116.2  of 
Part  116;  (il)  the  program  is  based  on 
performance  objectives  related  to  edu¬ 
cational  achievement  and  provides  sup¬ 
plementary  services  designed  to  meet  the 
special  educational  needs  of  those  par¬ 
ticular  children;  (iii)  the  program  is 
evaluated  in  a  manner  consistent  with 
those  performance  objectives,  and  (iv) 
for  purposes  of  determining  compliance 
with  clauses  (i)-(iii)  the  local  educa¬ 
tional  agency  is  separately  accountable 
to  the  State  educational  agency  for  any 
State  or  local  fimds  expended  for  such 
program. 

(20  n.S.C.  241e(a)  (1),  and  (3),  244(17); 
House  Rept.  93-805,  p.  18  (1974),  Senate 
Rept.  No.  93-1026,  p.  147  (1974)) 

(k)  Schools  with  100  or  less  children. 
A  school  with  an  enrollment  of  100  chil¬ 
dren  or  less  (as  of  the  date  or  dates  the 
data  required  by  paragraph  (b)  of  this 
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section  are  collected)  shall  not  be  in¬ 
cluded  for  purposes  of  this  section,  pro¬ 
vided  that,  if  the  local  educational 
agency  operates  schools  of  such  size  and 
corresponding  grade  levels  both  for  areas 
to  be  served  and  areas  not  to  be  served 
imder  Title  I,  such  agency  files  with  the 
State  educational  agency  a  statement  of 
the  policies  it  will  follow  concerning  the 
allocations  of  staff  to  such  schools  and 
the  State  educational  agency  finds  that 
such  policies  are  consistent  with  the  ob¬ 
jectives  of  this  section. 

(l)  InappUcability  to  certain  agencies. 
The  requirements  of  this  section  are  not 
applicable  to  a  local  educational  agency 
which  has  shown  the  State  educational 
agency  that  it  is  operating  only  one 
school  serving  children  at  the  grade 
levels  at  which  services  under  Title  I 
are  to  be  provided  or  which  has  desig¬ 
nated  the  whole  of  the  school  district 
as  a  project  area  in  accordance  with 
§  116a.20(d). 

(m)  Maintenance  of  records.  (1)  Local 
educational  agencies  required  to  report 
imder  this  section  shall  maintain,  by  in¬ 
dividual  schools 

(1)  Appropriate  resource  records,  in¬ 
cluding  records  of  children’s  enrollment; 

(il)  Worksheets  showing  the  totsd 
number  of  full-time  instructional  staff 
members,  the  full-time  equivalent  num¬ 
ber  of  part-time  instructional  staff  mem¬ 
bers  and  the  total  amount  of  State  and 
local  funds  being  expended  for  their 
salaries  (including  the  prorated  portions 
of  salaries  for  part-time  staff)  less  the 
total  amount  of  such  salaries  based  solely 
on  longevity; 

(ill)  Appropriate  records  docum«it- 
ing  the  exclusions  made  pursuant  to  par¬ 
agraph  (J)  of  this  section;  and 

(2)  Such  records  and  worksheets, 
demonstrating  the  maintenance  of  com¬ 
parability  for  the  entire  school  year, 
shall  be  filed,  indexed,  and  maintained 
in  such  a  manner  that  they  may  be 
readily  reviewed  by  appropriate  local. 
State,  and  Federal  authorities  and  shall 
be  retained  in  accordance  with  applica¬ 
ble  record  retention  requirements.  All 
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such  records  and  worksheets  shall  be 
available  to  the  public  in  accordance 
with  the  provisions  of  §  116.35. 

(n)  State  agency  submissions.  (1)  By 
January  1  of  each  year,  the  State  educa¬ 
tional  agency  shall  submit  to  the  Com¬ 
missioner  in  such  form  as  he  will  pre¬ 
scribe,  a  copy  of  the  comparability  re¬ 
port  for  each  local  educational  agency  in 
the  State  which  the  Commissioner  has 
determined  to  be  in  a  national  sample 
of  such  agencies  for  that  year. 

(2)  The  State  educational  agency 
shall  a],so  submit  to  the  Commissioner  by 
January  1  of  each  year,  a  report  identify¬ 
ing  each  local  educational  agency  that 
failed  to  meet  the  comparability  require¬ 
ment  of  paragraph  (e)  of  this  section  on 
the  date  specified  under  paragraph  (d) 
or  (g)  of  this  section  and  indicating  for 
each  such  agency  either  (i)  that  such 
agency  has  allocated  or  reallocated 
sufficient  additional  resources  to  Title 
I  project  areas  so  as  to  come  into  com¬ 
pliance  with  such  requirements  and  has 
filed  a  revised  comparability  report  re- 
fiecting  such  compliance  or  (ii)  that  the 
State  educational  agency  is  withholding 
the  payment  of  Title  I  funds  to  the 
noncomplying  local  educational  agency. 

(3)  A  copy  of  each  revised  compara¬ 
bility  report  in  such  form  as  the  Com¬ 
missioner  will  prescribe  shall  be  included 
with  the  State  educational  agency’s  re¬ 
port  to  be  submitted  by  January  1. 

(4)  Not  later  than  April  30,  the  State 
educational  agency  shall  report  to  the 
Commissioner  whether  any  noncomply¬ 
ing  local  educational  agencies  have  come 
into  compliance,'  and  if  so,  the  State  edu¬ 
cational  agency  shall  Include  revised 
comparability  reports  for  such  loc^  edu¬ 
cational  agencies  refiectlng  such'  com¬ 
pliance. 

(o)  Local  educational  ageruAes  which 
receive  substantial  Federal  funds.  A  local 
educational  agency  receiving  at  least  95 
percent  of  its  funds  for  education  from 
Federal  sources  shall  not  be  required  to 
meet  the  provisions  of  this  section. 

(20  n.S.C.  241e(a)(3)) 

(FR  Doc.76-28162  FUed  9-27-76;8:46  am] 
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